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Introduction

The turn of the century poses new challenges for Latin American Law Schools in the task
of building institutions which will be able to deliver top quality programs for lawyers. On
the one hand, today we face an increasing number of developments and global changes that
are transforming the scope and conception of education. At the same time, higher education
institutions in the region have to cope with issues of responding to ever-increasing student
demand without further diluting quality and deepening the lack of financial resources. Also,
if Latin American Law Schools are to help preserving democracy and promoting social
change, they will have to surmount traditional problems of formalism underlying legal
culture, through programs that enable students to apprehend new subjects now emerging in
the field of law, and to serve the ideal of respect for the Rule of law.

Which are the main specific issues that Law Schools have to deal with in order to improve
the quality, coverage and relevance of the training of lawyers in the present millennium? In
an increasingly interdependent world, how will these higher education institutions assure
that law and the judicial system provide the basis for a better insertion of Latin America
into the world economy and for a greater respect for human rights? Which are the
suggested policies for innovating in legal curriculum, teaching and international
cooperation among institutions in order to change the role of lawyers in our societies? To
what extent such policies could be carried out without a new model of regulation and
management of higher education institutions?.

In order to examine those inquiries, this paper attempts to review recent trends in higher
education institutions where Law Schools operate; examine the educational consequences
of the Rule of law revival and its upholding of political and civil liberties; and overview
how the training of lawyers is affected by economic integration processes and wider
harmonization efforts in the field of international commercial transactions.

I. Globalization, Adjustment Policies and Higher Education
During the last fifteen years Latin American countries have been implementing structural

reforms in order to improve the role of the price system in attaining efficiency in the
allocation of resources and gaining international competitiveness. The opening up of
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domestic markets to international competition, the formation of free trade areas and
common markets among regional groupings, the liberalization of capital and foreign
exchange markets, adjustments in labor regulations, tax reforms, privatization of public
enterprises, the elimination of subsidies and price controls, alongside the adoption of
macroeconomic measures to curb inflation, restore balance of payments equilibrium and
renew economic growth — all of these have been policy priorities in the agenda of policy
makers in regional emerging democracies. 1/

Empirical analysis demonstrates how countries that are open to trade, foreign investment,
technological contracts, labor migration and flows of ideas, become capable of attaining
higher rates of growth and improve welfare as well. 27 But in the process of implementing
its structural reforms, Latin American countries have encountered institutional obstacles to
any continuous improvement of income distribution and competitive insertion into the
world economy. More than half of the differences in income levels among developed and
Latin American countries is associated with deficiencies in the institutions of the latter. 3/
Mainly, Latin America is backward in the use of knowledge in production, and its
governments are ineffective in providing public services and building social capital for
democratic citizenship.

Latin America has had serious deficiencies in terms of the quality of education, the strength
of democratic institutions, the quality of investment and the dissemination of technical
information, management and organizational skills. Those factors, that determine the use of
economic inputs in a more productive way, have explained approximately one half of long
term economic growth of industrialized countries. 4 In this context, higher education is
considered to be one of the crucial factors for improving productivity, given its role in the
“promotion of lifelong learning practices necessary to update ones’s knowledge and
skills”. s/

It is true that important progress has been made in increasing the coverage of higher
education in the last fifty years. In 1950 there were some 700,000 students distributed
between 75 universities in Latin America. Today there are nearly nine million, enrolled in
over 5,000 establishments; 900 of them are universities — 65% of them are private — and the
rest are technological institutes, training centers and other kinds of educational institutions.
However, this growth has neither meant better quality in the higher learning institutions nor
accumulation and use of knowledge, needed for countries to participate in the scientific
and technological revolution and develop competitive advantages. 6/ Also, despite regional
progress towards democracy over the past two decades, institutions of higher education are
not fulfilling their duty to provide comprehensive formation of men and women so that
they will use the law and the justice system in the promotion of democracy and human
rights, and the pursuit of social and economic change.

Major shortcomings in tertiary education in the region are:

Coverage:  Notwithstanding the enlargement of tertiary enrollment (20% as a proportion
of the potential population), there is a need to increase the participation of young people.
Present enrollment rates in most countries lag behind rates of Asian countries or the USA
(more than 80%). It is estimated that the demand for university slots in the region is



growing at a rate of 3% a year, which will require doubling the size of the offer in the next
two decades. 7/ Fiscal constraints have impeded further expansion of the public education
with satisfactory quality standards. Furthermore, reduction of budget allocations, combined
with increased fees in public universities and poor quality control policies, have resulted in
a dramatic expansion of private tertiary enrollment with the creation of new profit oriented
higher education institutions, which in many cases operate with limited accountability.

Quality: Except for a few universities comparable in quality to international
institutions, the expansion in the tertiary education systems in Latin America has been
accompanied by a decline in the quality and relevance of learning, teaching and research:
poor physical facilities, limited and obsolete library resources, outdated curricula, weak
research communities unable to participate in knowledge production and to confront
economic and social problems, and unqualified teaching staff. For example “less than 6
percent of lecturers teaching in public universities have a doctoral degree and 26% a
master’s degree. More than sixty percent of lecturers in the public sector work only part
time; and in private universities the proportion is as high as 86 %”. 8 Quality problems are
not adequately addressed, since there is a lack of efficient government controls and
accreditation mechanisms, poor governance structures and deficient management practices
in higher education institutions.

Equity: Access to tertiary education remains concentrated in the richer groups of
society, especially in the university sector. In Peru, Chile and Uruguay, for example, the
proportion of students from the bottom third income group is only 6, 11 and 18 %,
respectively. o/ In Colombia, 3 out of 4 students enrolled in higher education come from
the wealthier segments of the population. In the absence of well-designed student aid
mechanisms, the inequality in access tends to deteriorate, since low-income students have
to look for work while studying. As a result, the proportion of poorest students who
actually graduate tends to be lower than among first year students.

It is fundamental to transform Latin American countries’ tertiary educational systems to
increase levels of schooling that remain below world standards, to promote Research and
Development (R&D) spending and the accumulation of knowledge, and to strengthen civic
skills that are so essential to democratic political participation. On average, Latin
Americans remain in school fewer than nine years, much less than the average of 13.5 years
for young people in the United States, or the 12 years in Korea or Taiwan. 10 OECD
countries account for more than 80% of worldwide R&D investment and scientific
publications, and in Latin America only Brazil exhibits levels of R&D comparable to other
advanced developing countries.

Quite striking changes in the production and dissemination of knowledge, through
Information and Communication Technology (ICT), may provide new opportunities to
educational institutions to respond to local demands. In fact, there is an unprecedented
explosion of scientific and academic works and publications. Examples are impressive. It
took 1.750 years to double published and internationally registered disciplinary knowledge
for the first time; now is now doubling every five years, and is expected to double every 73
days in the year 2020. It took 275 years to collect the first million books at Harvard



University, but only 5 years to collect the latest million. While there were 10,000 scientific
journals in 1900, there are now more than 100,000 of them. 11/

The impact of ICT will be an opportunity for the provision of information to a larger
number of students and also to enrich the process of teaching and up-dating education
without entirely replacing student-teacher interaction. 12/ Approximately 15 million Latin
Americans had access to Internet in 2000, and at present growth rates there will be 75
million in 2005, benefiting mainly young people enrolled in higher education institutions.

Adequate use of ICT will thus be an important mean to meet challenges of equitable
expansion of tertiary education and improving quality and social relevance of university
programs in Latin America. But it must be stressed that ICT is not a guarantee that skills
and knowledge will be acquired. In addition to their provision of mass information, the
institutions have the task of guiding students as to how to select, evaluate, interpret, use and
add value to it.

I1. Globalization, the Rule of Law and Legal Education

Following setbacks to democracy in Latin America in the mid-1960s and the late 1970s,
subsequent remarkable progress has been made towards the building of democracy in the
region. Individual countries have achieved different degrees of progress toward civil and
political freedoms, but the region as a whole has progressed considerably above world
levels in this field. Relevant indicators in the area of political rights point out enlarged
abilities of individuals and social groups to participate freely in the political process, to set
up political organizations and to act in opposition to the party in power. In the civil liberties
arena, the indicators gauge the ability of individuals to make personal decisions without
being discriminated; to express their opinions and publicly dissent; to create organizations;
to benefit from their economic effort and their property; to have better access to justice, and
to be protected from arbitrary treatment. 13/

In the area of international protection of human rights, the region has achieved remarkable
formal progress with the adoption of an important body of supranational legislation, such as
the American Declaration of Rights and Duties of Man, adopted in 1948, and the American
Convention of Human Rights approved in 1969 that entrusts a Commission to implement
the Convention and creates a Court of Human Rights. The presence of repressive military
regimes during the 1970s and part of the 1980s, and continued political violence in some
countries of the region, have promoted adoption of other treaties and international
conventions, as well as the development of domestic legal systems for confronting human
rights violations. A regional network of non governmental organizations has also evolved
for the monitoring of violations, research, and litigation combined with advocacy, in order
to ensure grater accountability.

This democratic progress in the region as well as the economic liberalization and
stabilization policies mentioned earlier, are now in a difficult process of consolidation
through the adoption of reforms oriented by the Rule of law. “The Rule of law is receiving
so much attention now because of its centrality to both democracy and the market economy



in an era marked by a wave of transition to both”. 14/ The upholding of political and civil
liberties, the promotion and defense of human rights and the enforcement of property rights
and contracts are central to the strengthening of the rule of law, all requiring competent
legal and judicial systems. Accordingly, there is a growing concern about the need to
improve the judiciary’s role in social and economic development, by enhancing its
responsibilities of guaranteeing law enforcement, facilitating business, and avoiding
arbitrary action and corruption.

It is well known that judicial reform efforts in the region have been aimed at overcoming
various obstacles to the provision of better services, including: i) limited independence of
the judicial power; ii) inefficient allocation of resources to operate the system; iii)
cumbersome legal procedures; iv) inadequate management of court houses and legal cases;
v) deficient policies for selection and training of personnel; vi) feeble sanctions to anti-
ethical conduct, and vii) the limited scope of alternative dispute resolution and access
mechanisms for low-income sectors and minority groups of the population. 15/

Despite the wave of justice reforms, there are still serious delays in trials, a great
accumulation of cases in courts, limited access to services - especially by the poor -
impunity before crime and corruption, violation of human rights, and a high level of
mistrust of the judicial branch among the general public. 16¢  While the region now stands in
the forefront of the developing world in terms of civil liberties and democratic rights, the
vast majority of Latin Americans say that crime and corruption have increased a great deal,
and most public institutions do not deserve their trust. Property crimes represent the most
common form of crime in all countries, but also, with some notable exceptions, murder
rates in the region have increased dramatically since the middle of the 1980s. Despite
reforms in criminal codes as well in other jurisdictions, in terms of the Rule of law
indicators (such as predictability of the judicial system, respect for contracts, and the use of
criminal jurisdiction for solving conflicts) and of control of corruption (irregular practices
for private gains in public administration) Latin America ranks lower than any other region,
except Africa. 17/

Given the current dissatisfaction with justice services, a new approach to institutional
change would require the adoption of a conception of reforms which acknowledges the
interest of supporting and opposing groups, and which equally regards the incentive system
as relevant to the improvement of poorly performing institutions. 18/ This approach would
promote the removal of cultural impediments that pose obstacles to well designed and
timely reforms. Aside from formal rules and written Codes, there are informal restrictions
deeply entrenched in traditions, the culture of lawyers, and corporate behavioral patterns,
which generate perverse incentives, and deter individuals from implementing changes of
routine. Within this context, the continuation of Rule of law reforms should give priority to
the identification and modification of a set of formal and informal rules which ultimately
determine the conduct of the operators and users of the legal system.

In order to support change and provide knowledge, skills and attitudes to the people playing
the various roles affected by the reforms, there is a need to design systematic educational
methods reflecting the values and contents of the reform programs. Emerging curriculums



should encompass training of lawyers, judges, officials and also members of the public, if
legal, procedural and administrative reforms are to be carried out successfully. 19/

There are many examples of the particular links between the judicial system and the
university classroom: The new adversarial criminal procedure adopted in the majority of
Latin American countries resulted in a significant transfer of responsibilities among judges,
prosecutors, the police and defenders. In order to learn and apply their new roles correctly,
students need to conduct mock arrangements and trials, view videos and visit Courts in
other jurisdictions to experience how adversarial procedures are applied to an array of
typical crimes or disputes, among other activities. 200  The establishment of mediation as a
necessary procedural step, before attempting any action before a Court of justice, also
requires teaching theory and practice of systems for the delivery of alternative dispute
resolution mechanisms which will enhance access to justice. Likewise, the scope of judicial
activism which emerges from a particular constitutional arrangement in a country, has to be
studied in its context of local values, institutions, traditions and public expectations, in
order to evaluate conservative or reformist approaches.

If it is to operate successfully within the legal system, a curriculum must contain activities
to enhance learners” substantive knowledge through developing problem-solving skills and
attitudes. Operational skills as interviewing, drafting a bill of law, reading, writing, hearing,
and negotiating, are critical. Attitudes, essential to service, such as integrity, honesty,
fairness, commitment to public service, are also crucial. At the same time, future lawyers
must be acquainted with theories about the nature and social function of the law and the
legal system. 21/ Moreover, if they are to participate in civic affairs in an informed manner,
young adults need to master data, commentary and argumentative capacity in areas outside
their specialty. A general education program for law students is indispensable to consider
the meaning and value of our common life and our responsibilities for each other as human
beings. 22/

Given poor social performance —over 220 million of people in Latin America and the
Caribbean still live in poverty— Latin American Law Schools are also facing the need to
reinvigorate clinical legal education as a complement to the traditional model of Law
Clinics based on representation and legal advice to impoverished clients by practicing law
students. This approach, that mirrors the private lawyer, has been adapted in many
countries, including a few in Latin America, by means of involving students in teaching
law, human rights and advocacy, and introducing them to the possibility of using the law
for social justice purposes. Public Interest law clinics are supporting the education of new
lawyers who are better trained and more socially aware, to help the empowering of
democratic citizens. Such clinics not only improve the legal training process, but also
enhance access to justice by providing legal representation on important community issues
that may not receive attention from other public or private agencies. 23/ In this field,
constitutional amendments have provided new possibilities of bringing into play the
judicial system for promoting public accountability and defending and assisting collective
rights.

The relationship between Rule of law reforms and the law school curriculum illustrates the
importance of rethinking the dominant model of legal education, in order to take into



account the needs that different countries may have in different stages of development:
“..law schools -as the forums for the inculcation of substantive law, knowledge of the legal
system, legal work study, and the values of justice and human rights- offer the potential for
a variety of approaches...Each law school should reflect upon its regional and parochial
responsibilities, its capacity to meet some of its societies” demands, and its ability to
maintain a balance of supply between legal expertise that services the City (in the sense of
financial core) and those who administer legal services on behalf of the citizens. The more
successful ones will also be able to consider how they address the growing demand for
international legal expertise and experience”. 24/

III.  Globalization, Latin American Integration into the World Economy and Legal
Education

There is strong evidence demonstrating that countries that actively participate in
international trade attain higher rates of growth and income. In the period following 1950
the world economy resumed its globalizing trend and international trade grew faster than
domestic output, raising living standars and speeding development. Exposure to foreign
competition, and increased trade and capital flows have helped developing countries to
boost productivity and improve their participation in world trade. Though, some countries
have moved ahead more rapidly than others, suggesting not all of them are well equipped in
terms of infrastucture and institutions to participate and use the trading system effectively.
25/ Legal systems have to be renovated to take advantage of the paths of unification and
harmonization of international commercial practices, in order to enable the law to better
reflect changing commercial realities and to provide better tools for lawyers to promote
economic and social enterprise. 26/

Institutional and Legal Challenges of Open regionalism

For the past half century the multilateral trading system has actively worked to eliminate
tariffs and non tariff barriers that pose obstacles to trade and investment. The general
Agreement on Trade and Tariffs and more recently the World Trade Organization (WTO)
have championed trade liberalization on a multilateral and non discriminatory basis.
Countries of Latin America, members of the multilateral system, not only have experienced
expansion of trade flows through wider access to markets of developed countries, but also
have reinforced sustainability of market oriented development reforms.

But the multilateral trading system has not represented the unique track towards freer trade.
Latin American States have been actively involved in regional and subregional
liberalization of trade and industrial cooperation since the 1960s in order to overcome the
market and financial limitations of import substitution industrialization strategies.
Initiatives such as the establishment of the Central American Common Market and the
Latin American Free Trade Association in 1960; the Andean Pact, aiming at creating a
Customs Union, created in 1969; the thirteen—nation Caribbean Common Market founded
in 1973; the renegotiated Latin American Integration Association (LAIA) in 1980, which
ultimate goal is a Latin American Common Market; the Southern South Common Market
(MERCOSUR) settled in 1991; and a number of bilateral trade agreements as between



Chile and Mexico, Colombia and Chile, and Mexico, Colombia and Venezuela (Group of
the Three), have been all of them expressions of regionalism in Latin America throughout
the post war period. The regional scenario has offered a concrete setting in which to
visualize equitable distribution of benefits of a wider scope of economic activity, and hence
the willingness to make ample concessions to trading partners.

The invigoration of economic regionalism is a component of a world trend toward
international integration and has meant a process of bringing national legal systems of Latin
America closer to each other. But this approximation within civil-law boundaries through
the adoption of common policies, binding rules and even Courts of Justice decisions, has
brought enormous legal and judicial challenges as a result of the proliferation of schemes
and multiple memberships that will have to be sorted out. Even though regional trade
agreements are authorized in Article XXIV and in the Tokio Round Enabling Clause, each
arrangement has its own rules and they are not always consistent. “This complex structure
must give way to something more coherent if the process of hemispheric trade integration is
to advance further”. 27/

At the hemispheric level the process of integration will be a more complex one, in light of
implications for convergence among common law-civil law traditions, and the task of
accommodating different sizes and degrees of economic development. The North American
Free Trade Agreement (NAFTA) signed in 1992 has been a first step towards the design of
fair and predictable rules of trade and investment among countries pertaining to different
legal families and stages of development. Many observers see the NAFTA agreement not as
the end of a three country negotiation but as the beginning of a long journey for the
countries of the Hemisphere to harmonize their policies. 28/

The Enterprise for the American Initiative (EAI) launched in 1990 initially envisioned a
process of trade liberalization that would lead to a free trade area in the Western
Hemisphere between developed and developing countries, through partnership built around
negotiation of reciprocal, rather than unilateral trade concessions. Such a pact might be in
place by 2005, as agreed by the Heads of States of the Americas at the Miami Summit,
mindful that U.S. Congress has yet to approve fast track procedures and that much technical
work has to be done to feature wider economic harmonization. 29/ Like the European
Union which is becoming a mixed jurisdiction, it might be expected a growing convergence
between Americas’ two major legal traditions: the civil law of the continental countries and
the Anglo-Saxon or common law.

Critical issues as the protection of intellectual property rights; the harmonization of labor
and environmental standars; the enacting of rules for freeing trade in services and
government procurement; the establishing of dispute settlement procedures and
standardized rules to prevent or remedy unfair trade practices, will have to be
accommodated within disparate law traditions. Those rules will be built up on a GATT-plus
basis and regarded as a hybrid of the common and civil law traditions to facilitate
transactions on a hemisphere-wide free trade area. Within this context, lawyers, law firms,
labor unions, business representatives, non governmental organizations and negotiators will
have the difficult burden of building up Codes and regulations at the hemispheric level
compatible with, and complementary to, multilateralism.
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International Legal Developments to Support Economic Transactions

Besides the role of economic groupings in the unification of texts and the harmonization of
national statutes to facilitate integration goals, there is another important mode of
convergence between different legal traditions that is relevant for the present global
reshaping of Latin American legal systems. It is the effort in regional organizations and
agencies such as the International Institute for the Unification of Private Law
(UNIDROIT), the United Nations Commission on International Trade Law (UNCITRAL)
and the International Chamber of Commerce, to bring the commercial law of the world
together. 300  Such a process of harmonization of legal rights and duties arising under
international commercial transactions results in conventions, treaties, guides to enactment
or legislative recommendations that may end up with the force of law, or in instruments,
guidelines and model contract rules, which efficacy depends upon incorporation into
dealings by contracting parties.

UNCITRAL, with the task of reducing or removing disparities in national laws governing
international trade that create obstacles to the flow of trade, has achieved major results
since its establishment in 1966, in areas such as international sale of goods and related
transactions; electronic commerce; international commercial arbitration and conciliation;
international transport of goods; procurement of goods, construction and services; and
international payments. Six Latin American countries are in the group of the thirty six
member States of the Commission.

In the case of UNIDROIT, ten Latin American countries are part of its fifty eight member
States, striving at the preparation of rules concerned with the unification of substantive law
rules. The uniform rules drawn up by the Institute tended to take the form of international
Conventions, but alternative forms of unification, including model laws, general principles
addressed to legal operators and contracting parties, and legal business guides, are
increasingly being modeled. The UNIDROIT Principles of International Commercial
Contracts published in 1994 and drafted by a working group representing all of the major
legal and socio-economic systems of the world, were welcomed by many commentators as
a new lex mercatoria. Though it remains to be seen, depending upon effective
incorporation of the Principles into the legal activities, they illustrate the global trend of
finding synthesis between different legal systems, through modeling transnational bodies of
law, opened to customs and especially tailored to the needs of international commercial
transactions. 31/

Challenges to the Training of Lawyers

The aforementioned developments in the unification and harmonization of rules for
international integration and consistency of commercial transactions, have meant new
challenges to Latin American legal education. On the one hand, there is a clear tendency
toward specialization and consolidation of a group of global firms with multiple
professional legal services: “Today, no one lawyer can hope to master the full range of
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legal problems and challenges confronting lawyers...more and more lawyers are becoming
technicians, with an intensive focus upon an area of expertise”. Also, in light of
complexities of economic transactions in an interdependent world of commerce and
finance, clients require a blend of professional advise, and the “one-stop” professional law
firms could reduce the costs of identifying and monitoring the appropriate specialists. 32/
The task is how to enable lawyers to function in this increasingly integrated environment.

Besides offering traditional basic law courses, curriculum must include increasing
alternatives to help students understand changes in the legal profession, and give them tools
to explore emerging fields of law in the context of a global economy. Law Schools have to
exhibit different choices through more international specialized offerings, interdisciplinary
courses, and renewed comparative and international law classes for understanding foreign
legal systems. Furthermore, a law program of truly global reach in Latin America, should
systematically expose its participants to basic training in the Common Law. Cooperation
with North American and European Law Schools offering bijural curriculums, would be of
great interest for undergraduate and continuing educations programs in the Hemisphere. 33/

In the process of convergence of the Common Law and Civil Law systems in the
Hemisphere, university education will have to take into account forces tending to cause
legal systems to diverge, such as 1) the influence of strong organized interest groups within
a nation; ii) the importance of decentralization and separate local regulations according to
diverse provincial interests; and iii) the role of people’s loyalties commanded by regional,
ethnic, sex, job, and other social-political-ideological affiliations. 34/ Law Schools in Latin
America should enhance horizontal cooperation among them, and with North American and
European peers. It would promote understanding of links between legal rules and
conventions, and those historical factors that explain diversity of solutions in different legal
cultures. Understanding diversity will help to reconcile trends of harmonized laws in
different cultural environments.

Many of the international conventions and model rules being gradually adopted in Latin
American legal systems face the problem of non-uniform application given different legal
traditions and sources of law applied in their usage. “Having harmonized codes or
restatements in place, does not achieve harmonization in practice in the absence of
competent legal technicians sharing a common frame of reference and standars, which they
can utilize in applying and interpret the harmonized language”. 357 Law Schools in the
hemisphere need to offer courses and materials to teach not only the content of uniform
laws, but how its practice diverge in different scenarios. 36/

In the field of market and social integration, the diverse and simultaneous regional and sub-
regional processes of supra-national unification of trade and private laws in Latin America
are creating multiple zones of formal unity, which may become incompatible. This essential
disunity underlying several harmonization efforts calls for wider teaching and researching
on private international law rules. “The disunity and conflict inherent in competing sets of
formal rules must be dealt with by a further set of formal rules. This rules themselves
become the object of unification efforts”. 37/
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To confront disunity, Latin American Law Schools should also play a crucial role in the
process of building up the legal infrastucture needed for a Free Trade Area in the Americas.
Lawyers and other social scientists need to develop a research agenda on issues that are
critical to understanding how free trade will affect the majority of persons in the Western
Hemisphere. It would shed light on how to provide the legal and institutional basis for
equitable economic interdependence. Hemispheric integration is far from a free lunch, and
far from certain that it will be the panacea to mechanical economic development. 38/ To be
successful in promoting growth and social welfare, wider economic integration must rest
upon fair rules and also on “political institutions based on democracy and rooted in respect
for social standars, including labor, women’s and general human rights, consistent with a
respect for future generations”. 39/

The aforementioned challenges to the training of lawyers call for systematic international
institutional cooperation in the field of legal education in the 21 century. Programs may
embrace, apart from the traditional sending of graduate students abroad: i) the formation of
study groups to discuss curriculum design and teaching methods with an interdisciplinary
and trans-systemic approach; ii) programs to develop skills of comparative law teaching;
iii) joint research activities and drafting of teaching materials on hemispheric integration
issues; iv) promotion of flexible systems of validating knowledge for students and teachers;
and v) providing of basic foreign language training to enable future lawyers to function
within an integrated environment. Experiences concerning the implementation of the
SOCRATES Programme in the Member States of the European Union would be relevant
for designing interuniversity cooperation activities, and to support the growth of
international culture shared by western nations. 4o/

IV.  Final Remarks on Latin American Legal Education and Development

Latin American Law Schools are under pressure to update their curricula and teaching
methods in order to help promoting democracy, human rights, and social and economic
change within a growing interdependent world. Main insights arising from this paper
suggest the relevance of facing three tasks to deal with such pressures, and at the same time
building institutions which will be capable of delivering top quality programs for lawyers in
the present century.

The first task is linked to overcoming deficiencies of the tertiary education system. Given
fiscal constraints that impend expansion of the public system at the pace of expected
demands, government policies should aim at counteracting inefficient use of available
public resources. At the same time, there is a need to create a framework that encourages
levels of quality, vigilance, competition, information and incentives for academic activities.
Such incentives can be introduced based on academic performance and the fulfillment of
international standars. Their purpose would be to motivate better qualification and
remuneration of teaching staff; the formation of research communities, the development of
library and technology means, and improvements in management and curricula. Also,
policies have to be adopted in the field of professional practice, such as establishing
minimum requirements to practice law, or make membership by Latin American lawyers in
self governing bar associations mandatory.
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Rapid development of private Law Schools enrollment in Latin America need the
strengthening of information and accreditation systems to guarantee accountability. In some
cases, the sealing of poor quality institutions will be needed. A leading group of private
non-profit universities in the region, are capable nowadays to provide legal education of
international quality. Given lack of government funding and high tuition fees to cover their
cost structure, students access to this type of education can be expanded and extended to
low income sectors through long term university credit mechanisms and with merit-based
scholarships. 41/

The adequate use of new technologies to meet challenges of expansion and quality
improvement of legal training, has to be accomplished at the university level where
economies of scale could be attained. Learning in cyberspace can certainly provide new
opportunities to law students and will alter the nature of law professors” activities too. But
infrastructure investment is costly and requires permanent training of students and staff.
One might expect that the pace of these developments will be uneven, and in the process
will create inequalities and new centers of expertise. 42/

The second task relates to how Latin American lawyers could play a responsible role in
supporting policies for the consolidation of democracies and market economies, including
the implementation of policies to fight income inequalities. In the field of judicial reforms,
educational steps ought to be taken in order to achieve an efficient judiciary that proves
competent in attending cases without further delays and backlogs. Curriculum itself for law
students should encourage not only visionary standards -such as due process, judicial
independence, service efficiency, ethical behavior, access to justice- but also learning
methods for the application of skills in various contexts (acting as judges, prosecutors,
counselors, defense lawyers, mediators, etc.) to promote new corporate behavioral patterns
and commitment to changes. In the teaching process, Law Schools need to invigorate
cooperation with the judiciary, in order to develop a systemic approach to change the
behavior of operators of the legal system,

Law enforcement and crime prevention policies designed to guarantee respect for life and
property could also be supported in university classrooms. On the one hand, Law Schools
are under pressure to update their curricula so that students have at least basic abilities to
work with the new codes and procedures. 43/ On the other hand, interdisciplinary legal and
social research is crucial to identify crime prevention strategies. Traditional measures
against crime in Latin America have emphasized the role of criminal justice over crime
prevention. Notwithstanding, reliable international evidence shows how prevention policies
are not only more cost effective, but they can afford higher dividends in reducing
delinquency, violent crime and insecurity. 44/

Providing wider access to good quality justice services to the underprivileged has to be a
pivotal goal incorporated in the field of legal education. While maintaining traditional free
legal services for the poor, university legal aid clinics in Latin America can continue the
process of joining forces with government, NGOs and community based paralegals to meet
legal needs in targeted communities. They can also complement the work of existing
human rights organizations, inspire policy review and seek broad impact through class
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action suits. Increased litigation on public interest matters can help students to explore
weakness in legal systems or procedures, and will help the education of the judiciary itself.
45/ A few public interest law clinics in Latin America are also helping to encourage greater
population participation and citizens” empowerment through civic education. The objective
is to grant non lawyers the opportunity of understanding their rights and duties as citizens,
as well as the mechanisms that have been established to protect these rights. This course of
action will contribute to the formation of tolerant and respectful citizens in Latin America.

The third task deals with accommodating the education of lawyers to the main trends in
globalization and regional integration, and its impact in an increased variety of services in
the legal profession. At the outset of 21* Century, Law Schools curricula and research have
to be closely articulated with the WTO multilateral agenda, which is expected to enhance
market access and sketch balanced rules to ensure that developing countries secure a share
in the growth of world trade. Incoming multilateral negotiations, that shall be concluded no
later than 2005, will lead to domestic efforts in Latin America to adjust to WTO rules and
disciplines, implementing obligations and exercise the rights of membership, with a view of
ensuring benefits to all participants. 46/

Besides global trade rule-making and liberalization, the multilateral trading system also
recognizes that regional trade agreements can play an important role in promoting the
liberalization and expansion of trade to foster economic and social development. The new
drive to hemispheric integration indicates that a pact should be in place by 2005, which
means a challenge of converging rules and featuring wider economic harmonization to
construct new relationships in the Americas.

In the process of bringing national legal systems closer to each other, practicing lawyers
have the challenge of facilitating international commercial transactions throughout drafting
international contracts and foreseeing their global tax implications; securing predictable
conditions for cross border foreign private investment; promoting understandings aided by
international commercial arbitration and conciliation; sketching agreements for the
protection of intellectual property rights; meeting standars of competition policies in trade
operations; following transparent rules in government procurement operations, and the like.
This trend towards an increasingly specialized bar, supported in transnational regulations of
private law, have to be embodied in Law School endeavors. The aim is to promote
necessary understanding of the functioning of the global economy and emerging fields of
the law.

Within this growing economic and legal interdependence, Law Schools must facilitate
students” comprehension of foreign legal systems. Basic bijural training and cultural
understanding of diversity will also help to achieve “harmonization in practice” in order to
better apply and interpret a growing body of conventions and model rules. Candidates for
law practice must understand how the profession is developing under a highly pluralistic
legal environment, where the State confronts a declining power in light of supranational
forces, local powers and diverse people’s affiliations.

This environment offers an opportunity to push forward changes in contents and methods
of traditional legal teaching in Latin America. Concerning contents, increased offering of
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comparative and international law courses, as well as law and society and interdisciplinary
subjects, may facilitate getting in touch with the changes in the legal profession and the
process of building a common legal culture. Concerning methods, there is ample space for
innovative ways of teaching, giving attention not only to scientific knowledge but also to
the practical skills needed for transnational legal practice. A few universities in the region
are incorporating in their programs the “Problem Based Learning” system, that favors
working with smalls groups and incentives research, analytic insight and zest for work.. 47/
Interuniversity cooperation to support changes in contents and methods may contribute to
the removal of barriers to inter-jurisdictional legal practice and to the growth of
international culture shared by western nations.

This horizontal cooperation proposals differ from the foreign development assistance
programs launched during the 1960s, to support what was known as the law and
development movement. These early efforts focused on the reform of legal education and
hence lawyers, who were considered social engineers capable to change antiquated legal
and judicial systems. There was a shared belief that the system of legal education
perpetuated the legal system’s deficiencies, and that reforms of teaching and research in
Latin American Law Schools were the most efficient way to break the cycle. 4/ Based on
this grounds, a remarkable methodological effort was launched in order to transfer active
teaching and problem-oriented research methods applied in North American legal
education, in opposition to the traditional lecturing method that was dominant in Latin
America. Also, the purpose was to build up a core group of legal professionals and
infrastucture needed for promoting social and economic development.

Though many Law Schools in Latin America still face some of the traditional problems that
were addressed by the law and development movement -such as course work based on
passive lecture, shortage of full time professors, poor library collections and materials, and
weak centers of legal research- successful reforms will depend on domestic efforts aimed at
removing resistance to engage in School reforms, and creating incentives for institutional
building and cooperation. A building capacity strategy in law teaching and research in Latin
America should embrace nowadays discussions about: i) specific regional, national and
local development goals; ii) guidelines to reform curriculum and law in action programs, if
Law Schools and lawyers are to play a role as agents of development; and iii) the role of
domestic public educational policies in promoting institutional modernization and high
quality university services.

Beyond better institutional supply of education, a great deal of empirical research is needed
in each national and local context in order to learn more about the characteristics of
segmented markets for lawyers” profession. Only knowing more about law jobs, and jobs in
which legal knowledge plays a significant role, it would be possible to provide better
quality specialist services in different public and private scenarios. 49/ This may suggest
that Law Schools in Latin America are also in the need to build up local institutional
strategies of legal expertise, in order to enhance service to society and the economy. “The
goal of each law school might be different from that of others, but each school must be
asked to articulate a considered purpose”. 50/
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In this context, legal education needs to be conceived as a dynamic and diversified activity.
Law Schools in Latin America are required to periodically revise social and economic
issues, and examine the role of the law to pursue socioeconomic change. Empirical analysis
about the trends in the demand for graduates in various legal jobs and activities, is also
needed. Such a flexible approach may end up in greater diversification in the services of
legal education institutions. Though, complexities of globalization in the 21* Century make
advisable to settle a core curriculum in Law Schools as a genuine tool of contemporary
civilization. Law students need to understand interconnectedness of learning in a radically
pluralistic universe. s1/ A core interdisciplinary curriculum would be a crucial devise for
educating lawyers on the civic and ethical values of democracy, and contributing to social
and economic development as hemispheric integration continues.

New Orleans, January 3, 2002
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