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WELCOME SPEECH

José Luis Soberanes Fernandez*

Honorable Marcus Kaiser
Ambassador of Switzerland in Mexico.

Distinguished Mr. Rall Suarez de Miguel
Swiss Federal Office of Statistics

Distinguished Experts and Colleagues that honor us with their presence:

Allow meto welcomeyou all to this International Seminar on Indicators and
Diagnosisfor Human Rights, where we will exchange experiences and points
of view about methods used to incorporate a statistical analysisin the assess-
ment of the Human Rights status. Withinin aglobal context, whereitisimpos-
sibleto talk about devel opment without referring to the condition of basic rights
inany region, the National Commission of Human Rights hasintended to bring
about the opportunity to offer its perspective on mannersto reflect thisinter-
national tendency within the national context.

Although wewill explain this perspective throughout the length of this se-
ries of events, at this moment, | would like to point out the main characteris-
tics of the National Commission’s current project, which | am honored to have

* Words of Dr. José Luis Soberanes Fernandez, President Of The National Commission Of
Human Rights On Occasion Of The Inauguration Of The* International Seminar On Indicators
And Diagnosis For Human Rights: The Case Of TortureIn Mexico” (Merida, Yucatan, April 3-
5, 2002).
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12 NATIONAL COMMISSION FORHUMAN RIGHTS

presided over since thefirst days of my administration. The development of a
methodol ogy for the use of indicators and the creation of ahuman rights diag-
nosisis an evolutionary, long-term process seeking to provide elements that
will help consolidate a State policy for Human Rights.

AsaState policy project, thisplanis, by definition, comprehensive. If this
proposal hopesto be successful, it cannot be carried out by asector that isiso-
lated from society, from government or from the non-jurisdictional system of
human rights promotion and protection. All State components must be incor-
porated, in the most extensive sense possible.

Asan evolutionary process, this project will be developed in a progressive
manner, following a concentric pattern, with the double purpose of creating,
first, asolid core which will be used as the foundation for public discussions
and, second, to ensure asteady, gradual and organized incorporation of ahigher
amount of actors.

Its comprehensive nature, by definition, does not oppose those projects
developed by different State agencies. On the contrary, it seeks to provide
congruency and a method for all different tasks in order to achieve the total
fulfillment of Human Rightsin Mexico. The purpose of introducing congru-
ency isto also attain clarity. In this sense, we would all be subject to scrutiny
and public analysis. If this comesto pass, the current process of political ac-
cessibility will be strengthened.

Maintaining unity and coherence at the core of such an ambitious project,
which dealswith one of the main areas of Mexico’s democratic consolidation,
entails a better and more positive understanding of Mexico abroad. For the
same reason, recognizing the new context of integration and globalization, this
project has not focused exclusively in national circumstances. We wish to seek
more foreign tools, improved tools, in order to carry out in a more efficient
manner our Human Rights promotion and protection efforts. Therefore, aba
sic component of this project is the incorporation of adequate standards, rec-
ognized internationally for this purpose.

Due to these matters, | wish to reiterate my appreciation for your presence
in this Seminar. We also hope to count on your active participation aswell as
valuable comments and observations in order to make this project a success.
Again, thisis everyone's project.

| would also like to express particular gratitude to the Swiss government for
their collaboration and support. Through the Swiss Statistic Agency and the
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Swiss Embassy in Mexico, it has provided valuabl e assetsfor the devel opment
of this first phase of the project and generously, it has also made possible
today’ s assembly. My appreciation also goesto the French Embassy in Mexico
for their support.

Finally, | am certain that this International Seminar will be an enriching
experience for all our participants.

Thank you very much.






MAGISTERIAL REPORT

José Luis Soberanes Fernandez*

Distinguished colleagues:

The National Commission considersthat the devel opment of adiagnosison the
situation of Human Rightsin Mexico based on scientific analysis—quantitative
and qualitative- is a necessary and important complement to the efforts cur-
rently undertaken by different sectors of the Mexican state (society, government
and independent constitutional bodies, mainly) in order to enforce the total
compliance with Human Rightsin our country. Several elements have led us
to this conclusion:

 First of al, one might state the absence of acomprehensive national re-
port regarding the subject. Ordinarily, anyone interested in understand-
ing the human rights situation in our country is faced with the need to
apply to severa sources, in other words, the CNDH report, reports by
Human Rights State Commissions, National and I nternational government
organization’sinforms, dedicated to the pursuit of mexican issues, reports
by specid rapporteur presented within the framework of the United Nations
system, or those created in the environment of the Inter-American System.
* Insecond place, one may point out, considering the diverse sources, a
lack of a homogenous method or reference method during the devel op-
ment of said reports, which can have two consequences. First, if one does

* President of the National Commission of Human Rights.

[15]



16 NATIONAL COMMISSION FORHUMAN RIGHTS

not resort to quantitative methodsin order to produce reports related to
theissue of Human Rights and, on the contrary, random or “ second hand”
information, certain reports might contain prejudiced information and
conclusions, without a methodological or analytical backup. Second,
when one resortsto quantitative methodsthat are not based on scientific
standards, thereis arisk of falling in the “war of the numbers’. In fact,
we might face the danger of diminishing the complexity of anissue such
as Human Rightsin Mexico and link it to the lack of emotion provided
by numbers. Currently, we can infer thereality of the Human Rightssitu-
ation in Mexico, however, there is no tool available that encompasses
others and registers this scenario in a methodol ogical, systematic and
objective manner.

While supporting theimportance given to the devel opment of ahuman rights
diagnosis by the National Commission, we must consider athird factor. Cur-
rently, the international inclination isto consider respect for human rights as
avariable factor within the devel opment assessment performed by countries.
Enforcement of these rightsis an intrinsic part of a sustainable human devel-
opment, of democracy and stability. World Summits organized by the United
Nations during the 90s are clear evidence of the development achieved in
rights-based development. More recently, the United Nations Program for
Development (UNPD) has included an analysis of the basic rights situation
while creating its annual report on human rights. The task of the CNDH, spe-
cifically regarding the current Human Rights diagnosis project, could be
viewed as one of the tools used to achieve the general objective.

Whiletracking and analyzing this tendency, the CNDH has decided to par-
ticipate actively in what was come to be known as the “Montreaux Process’,
launched by the International Conference on Statistics, Development and
Human Rights (Montreaux, Switzerland, September 2000). This forum fea-
tured the participation of governments, official statistics agencies, investiga-
tion institutes, international bodies, non-government organizations, and na-
tional institutions for the advancement and protection of human rights. Once
again, participants emphasized the importance of including the issue of basic
rights within economic development. For this purpose, and in order to facili-
tate this process, the devel opment and application of tools such as satisticsand
indicators was pinpointed as a critical step.
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Based on this premise, the National Commission of Human Rights, asan in-
dependent constitutional body, seeksto assist the State, in other words, society
and government, acting as alink between international tendencies in human
rightsand the nationa setting, where these rights must be protected and promoted.

In conclusion, it could be argued that the devel opment of aconsistent diag-
nosis on the situation of human rightsin Mexico, using a methodological co-
herence, statistical methods and indicators based on internationally accepted
standards, offers the following advantages:

1. Reports developed will exhibit alarger representation at anational level
and will be based on objective information.

2. Information attained in this manner may be easily verified.

3. Theinformation acquired will contribute to the encouragement of trans-
parency and the responsible use of public information.

4. All previous pointswill reinforce the country’s current political accessi-
bility.

5. Will also consolidate the independence of the CNDH and of the Human
Rights State Commissions, since the method used to create the diagno-
siswould be certified by work standards established by international
bodies, aswell as other institutions, both private and public, dedicated to
the protection and promotion of human rights.

6. Will reinforce the value of the non-jurisdictional system for the promo-
tion and defense of human rights as areference point, especialy in pro-
cesses of political change.

7. Mexicowill beincluded ininternational tendenciesregarding human rights.

The main objective of this project isto use data and statistical indicators as
a“tool” to assess the progress achieved regarding human rightsin Mexico.

The purpose of this project isto assessin aquantitative and qualitative man-
ner, through tools such as statistics, the degree of compliance and respect ex-
hibited by government agencies towards different human rights acknowl-
edged by Mexican law.

Results obtained by specific measures or activities taken by the state with
the purpose of enforcing human rights can be measured, at first, by the degree
inwhich the state assists or has assisted, within a certain period of time, those
groups which have previously not enjoyed those rights.
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This assessment requires the development of several standards for each
established right in regards to the different resources or social/devel opmental
contexts. For this process, the collaboration of different political and civilian
actorsisrequired in order to achieve the unification of concepts and achieve-
ments for each assessment.

The assessment of human rights requires awide range of disaggregated data
due to the existence of agreat amount of variables, such as gender, race, reli-
gion, social level, etc. In order to achieve a accurate monitoring system, it is
necessary to obtain accessto adequate and high-quality statistical datainterms
of desegregations.

A human rights diagnosisin Mexico, created using statistical data and in-
dicators, is an instrument with several specific objectives:

a) To develop and maintain apermanent information system, which will be
endorsed and applied by the different bodies in Mexico and abroad.

b) To carry out quantitative and qualitative assessments focused on priority
issues (torture and ill-treatment, enforcement of justice, indigenous
people, immigrants, etc.)

¢) To determine the degree in which the State has fulfilled its obligations
regarding the issue at hand.

d) To publish periodical reports about selected issues.

€) To strengthen the institutional capacity of the CNDH in order to assess
fulfillment of human rightsin our country, meanwhile acquiring experi-
ence and assessment tools.

f) To develop an innovative information management system. It will not
only compile information but, rather will also offer the useful tools to
carry out the analysis. Everything will be to the reach of the society, the
government and the instances that integrate the non jurisdictional system
for protection and promotion of human rights.

0) To establish trends, underscore political priorities and their application.

h) Toreinforceinstitutional capacity in terms of national |eadership within
the human rights arena.

i) Tointeractintheinternational processin order to facilitate the reproduc-
tion of an experience and build areference (pilot activities and publica
tion of amanual of policy-oriented conclusions).
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Asalfirst stepintheinitial phase of the diagnosis devel opment project, the
CNDH has decided to carry out a seminar on Human Rightsindicatorsin or-
der to strengthen scientific methods and measure toolsfor anational diagnosis.

The seminar provides an opportunity to carry out amultidisciplinary exchange
of ideas among CNDH experts, other national actors and foreign experts re-
garding experiences and technical progress achieved in thisarena. The CNDH
will present apractical case about torture which will be the focal point of the
Seminar. Thiscompilation of information will contribute to the design of further
activities by the CNDH in regardsto thisissue.

In addition, this Seminar will contribute towards the establishment of similar
activitiesin other countries. Foreign expertise will be mobilized through
the network established sincethe Montreaux Process. Theimplementation of the
diagnosis will serve as a pilot exercise that will benefit similar initiatives
throughout the world.

In brief, the National Commission for Human Rights hopes to achieve the
following objectives:

1. To provide alaunching pad for a national dialogue on national human
rights matters, under the leadership of the Mexican CNDH,;

2. To contribute towards the definition of the scope of the national human
rights diagnosisin terms of the concepts that will be applied (segmenta-
tion dimension) and will establish priorities for thisfirst activity;

3. To explore the feasibility of the diagnosisin terms applied quantitative
methodol ogy;

4. To contribute towards an international viewpoint exchange regarding
similar initiativesthat are currently carried out or are under consideration
(comparative dimension);

5. To establish a basis for international technical support in order to de-
velop the following stages of the project;

6. To consider the replication effect, at a national and international level,
influencing indicator development in Human Rights;

7. To establish aprogramand resources required to implement the project’s
ensuing stages.

Thank you very much.






SPEECH OF THE OPENING SESSION

Dr. Marcus Kaiser*

Mr. President.
Ladies and Gentlemen,

It isan honor for me, Mr. President, to have the chance to say a few words
during the opening session of the “International Seminar on Indicators for
Human Rights”. Allow meto congratulate both you and the Commission
for holding this Seminar, organized so meticulously in collaboration with in-
ternational bodies and foreign agencies. | accepted this invitation with great
pleasure and akeen interest, since, the reason that we are gathered today in the
beautiful city of Merida —advancing and monitoring the cause of human
rights—, represents one of my country’s main concerns regarding internal
policy aswell as external policy issues.

HUMAN RIGHTS UNIVERSALITY AND INTERDEPENDENCE

Asall of you might recall, the debates which occurred during the World Con-
ference on Human Rights, held in Viennain 1993, revealed the remarkable
differencesthat existed at the time between industrialized and Southern countries.

Although these disparities are still notoriousin certain regions of theworld,
itisalsotruethat, asaresult of the ViennaDeclaration, theinternational com-
munity, asawhole, has managed to strengthen the authority of the* Universal

* Ambassador of Switzerland in Mexico.

[21]
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Declaration of Human Rights” and establish a solid agreement regarding the
universality and interdependence of these rights. Since Vienna, it has been
clearly established that " all human rights are universal, enduring, interdepen-
dent and closaly connected amongst each other”. In addition, Vienna brought
about the acknowledgment of the entitlement to development asabasic right.
The final Declaration emphasizes the fact that poverty is a hindrance for the
respect towards human rights, but it also statesthat “insufficient devel opment
cannot be used as a justification for alimitation of human rights which have
been acknowledged at an international level”.

During the past few years, a series of World Summits and World Confer-
ences (from Cairo, to Pekin, and Rio de Janeiro to Copenhagen) have witnessed
the international community’s determined steps towards a process of analysis
and specification in regards to the conceptuaization of human rights, originally
created in Vienna

SWITZERLAND' SCOMMITMENT TOWARDS THE ADVANCEMENT
OF HUMAN RIGHTS

For my country, the participation in the Conference as well as the following
World Summitsand Conferences hasinvolved asolid and constant commitment,
not only regarding internal policies, but also in regardsto political and coopera-
tive relations with other countries. Therefore, since the beginning of the 90s,
the advancement of human rights, of democracy and the rule of law has been
one of the main five main priorities of Switzerland's foreign policy.

Specificaly, all political dialogue between Switzerland and other countries
includes a conversation regarding the human rights situation, in which inter-
national commitments that have been agreed upon are brought forth and im-
portant aspects of the national program for the advancement of human rights
arediscussed. In fact, on occasion, even certain cases and troubling issues are
brought up. In addition, within the framework of cooperation for devel opment
and humanitarian assistance policies, Switzerland providestechnical and finan-
cia help for specific projects destined to promote the respect towards human
rights and an internal political dialogue.

Considering theissuethat bringsus heretoday, | find it appropriateto briefly
outline afew basic aspects behind the commitment towards the advancement
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of Human Rights, which we established in Switzerland. As you well know,
today it is believed that the respect towards human rights, democracy and
development are three interdependent concepts that are mutually reinforced.
To us, this means that:

* inthefirst place, the application of human rights must be an objective of
the devel opment process,

* insecond place, the minimum respect for basic libertiesand rightsis both
an indispensable element as well as a factor of encouragement of the
devel opment process,

» and, inthird place, development can contribute in a substantial manner
towards the respect of human rights.

It is also appropriate to point out that, according to our definition, human
rights are based on theinherent dignity of al people and areinalienable. There-
fore, it is our understanding that “human rights” are a group of rights that,
through public recognition and respect, will allow each person to achieve his
or her fulfillment as a human being. This concept not only includes civil and
political rights, but also economic, social and cultura rights, aswell. In our
point of view, although economic and social development promotes and in-
creasesthe respect for human rights, it isalso true that adynamic devel opment
cannot occur when human rights are systematically ignored.

FROM MONTREUX TO MERIDA:
A CONCRETE WORK PROCESS

Switzerland’s concept and commitment largely explain the fact that two gov-
ernment ingtitutions, the SwissAgency for Development and Cooperation, the
COSUDE and the Federal Office of Statistics, made the effort to jointly orga-
nize an international Conference on “ Statistics, Development and Human
Rights’, held in the city of Montreaux in September, 2000. The innovative
aspect of this conference was the fact that, for the first time, specialists from
different scientific areas, diverse environments, and institutional structures
gathered in order to assess a crucial aspect within the advancement of human
rights: monitoring methods. Specifically, the objective of the conference was
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to examine the chances of an increase in statistical methods and an improved
combination of quantitative and qualitative methods.

A year and ahalf later, | consider it appropriate to mention that the success
of the Montreaux Conference doesn’t lie so much in the fact that there was a
gathering of 740 participants representing 123 countries, nor the quality of the
300 submitted texts, nor the intellectual richness of the debates. No, in fact,
thereal success of the conference wasthat it sponsored aspecific work process
and allowed for the creation of aglobal web of institutions and experts who,
sincethen, have continued exchanging ideas and experiences oriented towards
the development and application of new measuring and monitoring instruments
for the fulfillment of Human Rights.

Thisisthe true success of Montreaux: concrete follow-up measures based
on Conference conclusions. After theinitial exchange of ideas, today, through-
out thefive continents, serious efforts are being carried out in order to achieve
material results. And thisis exactly what the organi zers wanted: to avoid hav-
ing people consider Montreaux as a Swiss project, and more as the beginning
of aninternationally shared process, appropriate at anational level, specificaly
in countries where we find both the possibility as well as the usefulness of
developing a more systematic monitoring system for human rights.

During the past few months, two important projects have offered usaclue
in terms of the commitments and activities required to carry the Montreaux
processto its highest degree of achievement. Thefirst onewas carried out by
the European Commission, which organized a high-level international semi-
nar regarding “intervention in democracy and government,” that took placein
the city of Munich in January, 2002. At that time there was an evaluation of a
series of follow-up works based on the conclusionsreached in Montreaux and
carried out specifically in countriesin the Southern Hemisphere. | understand
that this seminar’sresults are so promising that an ambitiouswork program has
been designed in order to have it implemented by an international consortium
of government, no-government and academic organizations.

The second plan is Mexican: it is a project that you, Mr. President, will
outline for us this morning: the establishment of a national diagnosis regard-
ing human rights, for which it is necessary to select reliable indicators and to
identify methods of quantitative and qualitative analysis. The development of
thisproject and all of itsfeatureswill be assessed by international expertswho
you have invited to this seminar. Although thisisn’t my area of expertise, |
would like to point out the exemplary nature of this project.
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In thefirst place, the National Commission of Human Rights undertaking,
structured through dialogue with national and international experts, material-
ized in the form of apilot project. In second place, | believeit isimportant to
understand the magnitude of the dialogue and the involvement processrequired
by this project, specifically regarding academic circles and Mexican non-gov-
ernment institutions. In third place, we should point out the formality required
to create atool used as ascientific auxiliary and international complement of
the project. Well, it'simportant to emphasize the intention of collaborating with
international experts and applying the lessons derived from this pilot project,
ahuman rights diagnosismodel that could be applied in other countries by other
ingtitutions similar to the National Commission of Human Rights.

Evidently, the task will not be easy. Theissue selected as a starting point for
this activity —torture and ill-treatment- is extremely sensitive and it undoubt-
edly implies huge measuring complexities. However, | believe that the formal -
ity of thework carried out by the Commission during these past years, aswell
asthe commitment by experts and institutions participating in this Seminar are
strong enough motives to trust this project and support it decisively.

Therefore, the two institutions that laid the foundation for the M ontreaux
Process, the SwissAgency for Devel opment and Cooperation, and the Federal
Office of Statistics, have decided to provide, each one resorting to the means
of their respective bodies, afinancial contribution destined to support the par-
ticipation of international experts, aswell astechnica and scientific counse-
lors for the development and organization of the Seminar. In the case of
COSUDE, it isthe amount of 80,000 francs, about 45,000 dollars, in order to
cover thetravel expensesof 21 international expertsand, in this manner, dem-
onstrate Switzerland's concrete interest and solidarity towards thisimportant
project. This support, offered with friendship and conviction, is a gesture of
trust both in the relevance of the Commission’s project as well asin the suc-
cess of this Seminar.

All that is left isto wish you, esteemed Mr. President and distinguished
participants, a pleasant, stimulating and rewarding Seminar.






INTRODUCTION “BACKGROUND AND PERSPECTIVES
OF THE SEMINAR IN THE SETTING OF
THE MONTREUX PROCESS’

Lic. Radl Suarez de Miguel*

TheMontreux Conference was defined by Mrs. Mary Robinson as an attempt
to set the bases for ascience of human dignity through concrete actions. | would
like to point out that the spirit of the conference has been maintained through
aseries of activitiesin the last few months and that it isimportant to remem-
ber this spirit and to keep it alive.

The Montreux Conference and the process which resulted from it seek to
face the challenge of the poor monitoring methods that fail to define tenden-
cies, establish estimates of the magnitude of human rightsviolations, or under-
stand the real situation of realization or non-realization in space and time.

The Montreux proposal is to strengthen statistical methods, quantitative
analysis and the generation of indicators; itis, thus, aninitiative that is oriented
towardsthe political aspects of the national and international agendasinterms
of human rights. The Montreux Conference and the events that followed the
conference congtitute alearning process through concrete work and adialogue
among experts from different specialties. This processis characterized by a
strong participation from two countries from the South, and for the first time
we are attending international conferences, seminars, and work projectswhere
morethan half the work done comes from southern countries—agreat novelty
in the dialogue of the international community.

This process is characterized by two aspects:

* Secretary of the International Liaison Group for Follow-up of the Montreux and Munich
Process, Swiss Federal Statistical Office.

[27]
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1. A multidisciplinary dialogue in which specialistsin the human sciences,
statistics, human rights and devel opment matters must try to establish acom-
mon work arena.

2. Trans-ingtitutional dialogue, aprocessin which rationality and transpar-
ency join quality and coherence of a project that can result only from the con-
tribution of different institutional actors: national administrations, government
authorities, non-government organizationsthat are essentia to the process, and
the witnesses of thewill, the desires and expectations of civil society, national
human rights commissions, universities, research centers, and international
organizations. | believe that if we consider the results of the conference, we
must insist on the fact that we are in the middle of a processin which, for
thefirst time, we are aware of the projectsthat are being devel oped around the
worldintermsof monitoring, that are using quantitative methods, expertswho
until theyear 2000 had worked for yearsin thisdirection and did not know their
colleaguesin other continents but have formed anetwork, ascientific commu-
nity that is studying the possibility of obtaining concrete results.

The most important thing isthat the processis oriented towards doing con-
crete work within a given calendar and this is the commitment that all the
participantsin the process have made around an established agenda, with which
we are working in this seminar.

If some of you wish to become acquainted with the aggregate of documents
that were presented thistime and those that will be presented subsequently, in
other seminars, you will find all this material in our webpage. We have up-
|oaded the 300 written collaborations from Montreux, aswell as other contri-
butions.

What |essons can we derive from Montreux for successive concrete action?
In thefirst place, Montreux has demonstrated that there is an urgent need to
strengthen professional methods and techniques for monitoring human rights.
Thosewho are familiar with the history of human rights monitoring know that
particularly non-governmental organizations have provided themselves with
computer specialists, medical experts, and geographersin order to be able to
produce more precise, more realistic information and analyses. Unfortunately,
when it comesto estimates of acertain magnitude, thereisalack of profession-
alism and Montreux has demonstrated that thereis an opportunity to transform
the current monitoring and information systems into something much more
systematic, much more powerful and useful that will allow us to measure the
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evolution of tendencies. Today, it is hot enough to point to a specific case of
torture or violationin acountry. What is useful and important in evaluating the
responsibilities of the states isto be able to measure the evolution of the situ-
ation in terms of human rights, to be able to produce indicators that can be
informative and efficient in helping us convince authorities and inform soci-
ety on the real status of the situation.

Montreux has had a series of lines of action that have conditioned a series
of concrete actions. For example: since the end of the Montreux Conference
certaininitiatives have traced a path for the whole process. First of al, | would
like to point out the development of a survey on socia awareness in terms of
human rights, apilot project that is being developed in Angola, which wewill
be discussing in this seminar. | would also like to point out that, after the
Montreux Conference, European and African experts have been ableto carry
out a series of surveys seeking to measure democratization, governability and
respect for human rights. These surveys today constitute the most advanced
technical instrument in theworld for theidentification of the situation of fami-
liesin these countries based on survey data.

A high scientific research project has also been devel oped on the possibil-
ity of crossing information. The current situation isthat there are many sources
of information and degrees of reliability, however, adequate mathematical and
statistical methods can be crossed in order to obtain clearer and more complete
information on the situation.

The creation of national action platforms where National Human Rights
Commissionsthat are anal ogous to the Mexican Commission are working with
non-governmental organizations and statistical institutes, particularly in the
Philippines, Kosovo and South Africa. Some of these experiencesarea so being
presented in thisseminar. | would not like to pass over an experiencethat | con-
sider exemplary and from whose result there can come about someinternational
scientific cooperation; thisis an exercise that has been conducted by experts
from the American Association for the Advancement of Science, who promised
to prepare areport on crimes of war against humanity committed in Kosovo
under the political authority of former president Slobodan Milosevic. There-
port was presented as a charge in the process against Milosevic and was dis-
cussed on January 12; it istheresult of the seriouswork of American scientists.

A group of experts has been asked to function asagroup of critical accom-
paniment in every phase of preparation of the report. It is currently available
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in the webpage on the Internet, as are the presentation and discussion between
the person responsible for the project and the defendant, Mr. Milosevic. This
isaunique document on the usefulness of statistical and monitoring methods
in creating real testimony in ahuman rights violation situation. The initiative
of the European Community on the measurement of democracy and governa-
bility has given rise to the creation of an international consortium and a pro-
gram that is currently being prepared and for which the seminar in Meridais
essential. We hope this seminar will alow us to prepare a model for a pilot
project under the leadership of the Mexican Human Rights Commission which,
in collaboration with the structure of scientific accompaniment, can be fol-
lowed asamodel for the elaboration of similar experiencesin other countries.

We are currently assisting a process of operation of the Montreux and
Munich processthat essentially consists of the consolidation of the network of
institutions and experts that was created in Montreux, which has continued
growing and will continueto do so thanksto this seminar, taking root in Mexico
and other parts of theworld. | wish to insist on the particular character of this
work method and on the network that presides over thisinitiative.

We areinterested in bringing together ingtitutions of different configurations
and vocations, such as national statisticsinstitutes—in Mexico it would bethe
INEGI (the National Institute of Statistics)—, universities, research centers,
non-governmental organizations, ministries and organizations in charge of
socia development, and national human rights commissions. Thelatter are, as
Dr. Soberanes reminds us, in 32 countries of the world autonomous constitu-
tional organizationsthat do not bel ong to the government, but that do not have
the same vocation as a non-governmental organization. These organizations
must learn to communi cate and work together both nationally and internation-
ally. I insist on the fact that the vocations are different, the missions are very
different, but the competencies and the type of work each of theseinstitutions
doesis complementary and can be collected in ajoint effort. | believe that the
examples | have mentioned are eloguent testimony of thispossibility and | in-
sist that this must come into being at anational level. This process must grow
and devel op based on national needs beforeit can be integrated into the inter-
national plane.

Experts who attend this seminar hope to be able to contribute to adialogue
with Mexican expertsin the preparation of a concrete project. Let this not be
merely an academic discussion, but truly the preparation for concrete work, for
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adialogue and mutual error correction among international and national ex-
perts. We hope, Mr. President, that with this seminar we are launching a pro-
cessfor institutional dialogue in Mexico among non-governmental organiza-
tions, academic organizations, government organizations and Human Rights
Commission.

We hope to be able to continue, after this seminar, with the concrete steps
for the realization of this pilot project that will receive and benefit from inter-
national support and orientation for the formulation of amodel. We also hope
and trust, Mr. President, to have a great capacity for programming and action
after this seminar, aswe shall have aseries of concrete stepsto take, with agreat
deal of participation and dialogue, but also a great deal of work.
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COMPARING THE REQUIREMENTS FOR DEVELOPING
INDICATORS FOR CIVIL AND POLITICAL AND ECONOMIC,
SOCIALAND CULTURAL RIGHTS

Audrey R. Chapman, Ph. D.*

INTRODUCTION

There has been increasing awareness in recent years that the ability to under-
take systematic monitoring of the mgjor international human rightsinstruments
is central to the achievement of ameaningful international human rights sys-
tem. Otherwise, countries cannot assess their own performance in promoting
meaningful realization of the enumerated rights. Furthermore, without effec-
tive monitoring, states cannot be held accountable for implementation of, or be
made liable for violations of, these rights. Monitoring state compliance with
international human rights standards, however, is an exacting process with nu-
merous political and methodological requirements.

The development of indicatorsis central to this process of developing the
capacity for measuring the implementation of both the rights categorized as
civil and political rights and those characterized as economic, social, and cul-
tural human rights. Asthe Human Devel opment Report 2000 states, “Informa-
tion and statistics are a powerful tool for creating a culture of accountability
and for realizing human rights.”*

Indicators may be defined as a set of information standards for systemati-
cally assessing the status of implementation of aparticular right. They provide

* Director Science and Human Rights Program American Association for the Advancement
of Science.

1 United Nations Development Programme, Human Devel opment Report 2000 (New York
and Oxford: Oxford University Press, 2000), p. 10.

[35]
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an instrument or tool for evaluation, a yardstick to measure results and to as-
sess realization of desired levels of performance in a sustained and objective
way.2 Another way to view human rightsindicator isas“ apiece of information
used in measuring the extent to which alegal right isbeing fulfilled or enjoyed
in agiven situation.”® Indicators may be based on quantitative or qualitative
information.

TRADITIONAL DISTINCTIONS MADE BETWEEN
THE TWO CATEGORIES OF RIGHTS

Indicators measure the performance of particular rights. Therefore the
conceptualization of the nature, scope, contents of the particular right for which
indicators are being developed is a prerequisite for developing all indicators
and monitoring strategies. It is also important to anticipate the most common
violations and devel op indicators to monitor such.

Historically, human rights analysts conceptualized civil and political rights
and economic, social, and cultural rights as fundamentally different in charac-
ter. By implication, it was assumed that the two types of rightswould therefore
require different approaches to devel oping indicators.

Some of the salient differences between the two categories of rights claimed
in the classical literature on human rights include the following:

» Typicaly, civil and political rights were categorized as negative rights,
that is, rights primarily requiring only forbearance on the part of others.
In contrast, economic, social, and cultural rights were seen as positive
rightsimposing a series of duties on the state. It was therefore assumed
that civil and political rightswerevirtually free of cost and hence afford-
able for all countries whatever their level of economic development.
However, because economic, social, and cultural rights required the ex-

2 Thisdefinition is adapted from llan Kapoor, “ Indicators for Programming in Human Rights
and Democratic Development: A Preliminary Study,” Political and Socia Policies Division,
Policy Branch, Canadian International Development Agency, July 1996.

3 Maria Green, “When We Talk about When We Talk about Indicators: Current Approaches
to Human Rights Measurement,” Human Rights Quarterly 23 (2001): 1065.
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penditure of considerable resources, many analysts assumed that only
more affluent countries had the means to provide economic, social, and
cultura rights.

 Civil and poalitical rights were considered to be immediately binding in
full on all states parties, that is the states which had ratified or adopted
therelevant instrument. Article 2 of the International Covenant on Civil
and Political Rights, for example, specifiesthat states partieshave anim-
mediate obligation to respect and ensure all enumerated rights.* In con-
trast, economic, social, and cultural rightswere subject to the standard of
progressive realization whereby a state could gradually implement the
rightsover time. Article 2(1) of the Covenant on Economic, Social and Cul-
tural Rights mandates states parties“to take steps, individually and through
international assistance and cooperation, especially economic and techni-
cal, to he maximum of its available resources, with aview to achieving
progressively the full realization of the rights recognized in the present
Covenant by all appropriate means, including particularly the adoption
of legislative measures.”®

» These assumptions meant that the two categories of rightswould require
different evaluation standards. Monitoring civil and political rights re-
quired ascertaining whether or not they were being implemented; it was
all or nothing. Evaluating the implementation of economic, social, and
cultural rights according to the standard of progressive realization within
the context of “the maximum of available resources’ was considerably
more complex.® Firstly, the progressive realization benchmark assumes
that valid expectations and concomitant obligations of state partiesare not
uniform or universal, but instead relative to levels of development and
available resources. This necessitates the development of amultiplicity

4 International Covenant on Civil and Political Rights, adopted 16 December 1966, 99
U.N.T.S. 171 (entered into force 23 March 1976), GA. Res. 2200 (XXI), 21 U.N. GAOR, Supp.
(No. 16) at 52, U.N. Doc. A/6316 (1966).

5 International Covenant on Economic, Social and Cultural Rights, adopted 16 December
1966, 993 U.N.T.S. 3 (entered into force 3 January 1976), GA. Res. 2200 (XXI), 21 U.N. GAOR
Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), Art. 2 (1).

6 For afuller discussion, see Audrey R. Chapman, “A ‘Violations Approach” for Monitor-
ing the International Covenant on Economic, Social and Cultural Rights,” Human Rights Quar-
terly 18 (1996): 29-36.
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of performance standardsfor each enumerated right in relationship to the
varied social developmental, and resource contexts of specific countries.
Secondly, measuring progressive realization not only requires an assess-
ment of current performance, but also adetermination of whether a state
is moving expeditiously and effectively towards the goal of full imple-
mentation. In principle, thisrequirestime series data, perhapsat five-year
intervals, collected in auniform manner and preferably disaggregated for
specific societal groups. Thisis aformidable task.

Another misconception was that measuring violations was relevant pri-
mary or only to civil and political rights. It was assumed that the“ progres-
sive realization” standard for economic, social and cultural rights pre-
cluded identifying clear-cut violations of these rights.

CHALLENGING THESE STEREOTY PES

Recent work based on a more sophisticated conceptualization of these two
categories of rights, however, has challenged these characterizations and the
assumptions on which it is based.

* It hasbecome recognized that all human rights require both restraint and

positive action on the part of the state. The right to protection against
torture, for example, wasfrequently advanced as the archetypal negative
right requiring “nothing more” than the state to refrain from incursions
on personal liberty and bodily integrity. Now it is now realized that ef-
fectively guaranteeing thisright as a practical matter in almost all cases
requires significant policy initiatives, such as, the appropriate training,
supervision, and control of the police and security forces.” The balance
between the negative and positive elements depend on the nature of the
specific right and historically contingent circumstances.2 Guaranteeing
the right to education, for example, imposes very different requirements
wherethereisalready asystem of universal education in place and coun-

7 Jack Donnelly, Universal Human Rightsin Theory & Practice (Ithacaand London: Cornell

University Press, 1989), p. 33.

8 | bid.
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tries where there is not. Similarly, assuring the right to food security in
an affluent country with an abundance of food availableisafairly mini-
mal task, mainly requiring the government from implementing problem-
atic policiesthat reduce accessto food, compared with the dutiesin apoor
country with major problems of malnutrition.

« Itfollowsfromthisanalysisthat implementation of all human rightsim-
ply expenditures on the part of government. Some civil and political
rights require magjor investments of funds, such as establishing and main-
taining ajudicial system capable of ensuring theright to afair trial. A few
economic and socia rights, for example ensuring the rights to organize
trade unions and to strike, may be relatively inexpensive for the state to
oversee.

» Even the dichotomy between immediate (civil and political rights) as
compared with gradual implementation requirements (economic, social,
and cultura rights) has been rethought. Research on many civil and po-
litical rights has shown that full implementation isacomplex and gradual
process. It isthereforeimportant to devel op indicators to measure the ex-
tent of realization. On the other side, the evolving jurisprudence on eco-
nomic, social, and cultura rightsrecognizesthat elements of theserights
create an immediate duty on the part of the state and therefore are not
subject to the progressive realization standard. Just as under civil and
political rights, states parties have the immediate obligation to ensure
nondiscrimination and the equal enjoyment of aright.® The U.N. Com-
mittee on Economic, Social and Cultural Rights has al so established that
thereisa*minimum core content” with regard to each economic, social,
and cultural right that all states parties are obligated to fulfill. Initsthird
General Comment, the Committee declared itself to be “ of the view that
aminimum core obligation to ensure the satisfaction of, at the very least,
minimum essential levels of each of therightsisincumbent upon every
state party.”*° It also emphasized that “ the obligations to monitor the

9 Obligations under articles 2(2) and (3) state that nondiscrimination is not subject to pro-
gressive realization.

10 Committee on Economic, Social and Cultural Rights, “ General Comment 3: The Nature
of States Parties Obligations (Art. 2(1),” Fifth Session, reprinted in Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc.
HRI/GEN1, 1992, par. 10.
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extent of the realization, or more especially of the non-realization, of
economic, social and cultura rights, and to devise strategies and program-
mes for their promotion, are not in any way eliminated as a result of re-
source constraints.” ™ In its recent substantive general comments it has
begun to set forth the content of this minimum core content or core ob-
ligation. In some cases, such asitsgeneral comment on theright to health,
these obligations are quite extensive.

» Current monitoring of both categories of rights tends to focus on identi-
fying violations. Few monitoring bodies, including the Committee on
Economic, Sacial and Cultural Rights, attempt the arduous task of at-
tempting to assess progressive realization of specific rights. The 1986
Limburg Principles on the Implementation of the International Covenant
on Economic, Social and Cultural Rights, formulated by agroup of dis-
tinguished expertsininternational law, defined aviolation asafailure by
astate party to comply with an obligation contained in thisinstrument.'?
It recognized that these failures might be acts of either commission or
omission. On the tenth anniversary of the Limburg Principles, a second
group of international experts (including this author) met in Maatracht
(formerly Limburg) in the Netherlands to develop guidelines regarding
the nature and scope of violations of economic, socia and culturd rightsand
identify appropriate responses and remedies. Building on the Limburg
Principles, the Maastricht Guidelines affirm that “ Asin the case of civil
and political rights, thefailure by a State Party to comply with atreaty ob-
ligation concerning economic, social and cultural rightsis, under inter-
national law, aviolation of that treaty.'® To determine whether an action

1 bid., par. 11.

12 The principles and aseries of related papers are found in “ The Limburg Principles on the
Implementation of the International Covenant on Economic, Social and Cultural Rights,” Hu-
man Rights Quarterly 9 (1987): pp. 121 — 135. The remainder of theissueis devoted to acom-
mentary and working papers from experts who participated in the meeting.

13 Par. 5, The M aastricht Guidelines on Violations of Economic, Social and Cultural Rights,
formulated in Maastricht from 22-26 January 1997 by a group of more than thirty experts con-
vened by the International Commission of Jurists (Geneva, Switzerland), the Urban Morgan
Institute of Human Rights (Cincinnati, Ohio), and the Centre for Human Rights of the Faculty
of Law of Maastricht University (the Netherlands), hereinafter the Maastricht Guidelines. The
Maastricht Guidelines are reprinted in Economic, Social and Cultural Rights: A Compilation
of Essential Documents (Geneva: International Commission of Jurists, 1997), pp. 81-91.
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or omission amountsto aviolation of aright, the Maastricht Guidelines
distinguish between the inability and unwillingness of a state to comply
withitstreaty obligations. Nevertheless, the Guidelines place on the state
the burden of proving that it is unable to carry out its obligation.*

DIMENSIONS OF BOTH CATEGORIES OF RIGHTS

Recently, it has become established that all human rights have three dimensions
or kinds of duties—to respect, protect, and fulfill. Thistriad ismoretypically
referred to in the context of economic, social, and cultural rights, but it also
appliesto civil and political rights. Systematic monitoring of a specific right
requires developing indicators for each of these three elements. Theliterature
on human rights delineates these duties as follows:*

» Theduty to respect isto not deprive people of aguaranteed right. Another
way to put thisisthat states are under the obligation to refrain from di-
rectly or indirectly interfering with the enjoyment of aright by denying
or limiting access, blocking equal treatment for all people, or enforcing
discriminatory practices. For example, respecting aperson’sright not to
be be tortured islinked with policiesthat refrain from the use of torture.
Similarly, a government respects the right to health by abstaining from
enforcing discriminatory practices as a state policy that would deny or
limit equal accessfor all personsto curative and palliative health services,
including prisoners or detainees, minorities, asylum seekers, and illegal
immigrants.

» The duty to protect is the state’s obligation to not allow others deprive
people of the guaranteed right. For example, agovernment hasaduty to

14 1bid., par. 13, p. 85.

15 For adiscussion of these elements see the Maastricht Guidelines. The U.N. Committeeon
Economic, Social and Cultural Rights has used this classification in writing its most recent
general comments. See, for example, General Comment No. 14: Theright to the highest attain-
able standard of health (art.12), Committee on Ecnomic, Social and Cultural Rights, Twenty-
second session, 25 April- 12 May 2000, E/C.12/2000/4.
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prevent any groups in society, whether renegade units of the security
forces, paramilitary forces, or corporationsfrom interfering with the right
of the liberty or security of persons. Similarly, the government hasare-
sponsibility to prevent others within their jurisdictions from infringe-
ments of the right to health, for example the failure to enact or enforce
lawsto prevent the pollution of water, air and soil by extractive and manu-
facturing industries.

» Theduty to fulfill isto work actively to implement the regquirements of
aright. This requires a government to establish the political infrastruc-
ture and policiesthat provide accessto the guaranteed right for all mem-
bers of the population. For example, fulfillment of theright to free elec-
tions depends on the establishment of electoral infrastructure and
provision of theright to education imposes aduty for the government to
see that a school system providing free and compulsory primary educa-
tionisin place.

One implication of this conceptual approach to human rightsis the need
to devel op indicators both to measure obligations of conduct (inputs) and ob-
ligations of result (the extent to which specific societal groups are enjoying
specific rights). Indicators to evaluate obligations of conduct would likely be
both qualitative in nature, assessing the existence of types of policies and
laws, and quantitative, for example measuring financial expenditures. Indi-
cators related to obligations of result are more likely to be primarily statis-
tical in nature.

STATISTICAL AND QUALITATIVE INDICATORS

There aretwo kinds of frequent misconceptionsrelated to statistical indicators.
Many experts and scholars, even those working in the human rightsfield, as-
sumethat thetermindicator refers primarily or exclusively to statistical infor-
mation. For example, Danilo Turk, the U.N. Special Rapporteur on the Real-
ization of Economic, Social and Cultural Rights, defined the word indicator as
referring “to statistical data which attempt to provide or ‘indicate” (usually
based on someform of numerical quantifications) the prevailing circumstances
at agiven placeat agiven pointintime.” Hewent on that “ Anindicator is not
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just astatistical seriesbut astatistical series plusaset of assumptions.” 16 Simi-
larly, the report of 21998 U.N. workshop on “Benchmarksfor the Realization
of Economic, Social and Cultural Rights,” describes indicators as essential
statistical in nature, with subject matter that must be potentially quantifiable
in both atechnical sense and in practical terms as well.’

A second misconception is that statistical indicators are relevant only to
evaluating economic, social, and cultural rights. It is commonly assumed that
civil and political rights use “thematic” or qualitative indicators. In fact, as
noted above, the process of monitoring both categories of rights requires the
use of qualitative and quantitative indicators.

A recent review of the literature and actual procedures in place done by
Maria Green at the request of the United Nations Development Programme
shows that in practice bodies dealing with civil and political rights often
make considerable use of statistical information.'® The U.N. Committee on
Civil and Palitical Rights, for example, frequently requests statistical data of
various kinds from states parties on such matters as the state of prisons; com-
plaintsfiled, prosecutions, convictions, and sentences of members of the po-
litical and security forcesfor abuse of power; the participation of womeninthe
conduct of public affairs.?® The U.N. Committee Against Torture uses statisti-
cal dataaswell. In providing instructionsto states parties on reporting require-
ments, this Committee specifiesthat itsreport should provide any information
on concrete cases and situations where measures giving effect to those provi-
sions have been enforced including any relevant statistical data.” %° In addition,
the Committee on the Rights of the Child makes extensive use of statistical

16 Danilo Tirk, “The New International Economic Order and the Promotion of Human
Rights’, Progressreport prepared by Mr. Danilo Turk, Special Rapporteur, Sub-Commission on
Prevention of Discrimination and Protection of Minorities, 6-32 August 1990,E/CN.4/Sub.2-
1990/19. par. 4.

17 Philip Alston, “ Concluding Observations, in Benchmarks for the Realization of Economic,
Socia and Cultural Rights’, a Round-Table Discussion Organized by the High Commissioner
for Human Rights, Geneva, 25 March 1998.

18 Green, “What We Talk About When We Talk About Indicators,” pp. 1091-2.

19 1bid, p. 1092.

20 Joseph Voyame, “ The Convention Against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment,” Manual on Human Rights Reporting (New York: United Nations,
1991), p. 178.
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information, including data relevant to the civil and political rights that fall
under its jurisdiction.?

Conversely, bodies overseeing economic, socia and cultural rights oftenrely
on qualitative information. The reporting requirements for the Committee on
Economic, Socia and Cultural Rightsinclude extensive information about pu-
blic policiesand measurestaken to implement each enumerated right. The Com-
mittee al so requests detailed information about |egislation affecting the real -
ization of specific rights.?

It isalso relevant to note the manner in which truth commission processes
may affect the use of indicatorsin the civil and palitical rightsfield. Typically,
truth commissions have a mandate to study gross abuses of select civil and
political rightsover aperiod of yearsin order to ascertain their magnitude, the
groups affected, and patterns over timein order to be ableto draw conclusions
about causes and perpetrators. These effortsrequire vast data collection efforts
based on standardized instruments, complex information management systems,
and sophisticated statistical analyses of thedata. Every stage of thisundertaking
would befacilitated if informed by the devel opment of appropriate indicators.
To date, though, this has rarely occurred.

UTILIZING INDICATORS FOR HUMAN RIGHTS MEASUREMENT

Devel opment and application of indicators should be viewed in the context of
the requirementsfor systematic monitoring of human rights. Systematic moni-
toring of both categories of rights has five preconditions:

1) full conceptualization of the specific components of each enumerated
right and the concomitant obligations of states parties;

2) delineation of performance standards rel ated to each of these components
in the form of indicators making it possible to assess realization of spe-
cific rights, particularly to identify problems and potential major viola-
tions;

21 Green, “What We Talk About When We Talk About Indicators,” p. 1093.
22 Philip Alston, “ The International Covenant on Economic, Social and Cultural Rights,” in
Manual on Human Rights Reporting, pp. 39-77.
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3) collection of relevant, reliable, and valid data, appropriately disaggre-
gated by sex and avariety of other variables, in aconsistent format over
time, making it possible to evaluate trends,

4) development of an information management system for these data to
facilitate analysis of trends over time and comparisons of the status of
groups within a country;

5) the ability to analyze these data utilizing appropriate methodol ogies.

These reguirements have important implications for the development and
use of indicators. Development of valid and useful indicators depends on hav-
ing afull conceptualization of the right being evaluated. While this may seem
obvious, in the history of human rights work some experts have assumed that
the reverse might be possible: that the development of indicators might serve
as ashort cut to achieving a better understanding of the right in question.z

Thereisfrequently atrade-off between simplifying the process of measure-
ment by using as few indicators as possible and developing afuller set of in-
dicators to measure all major components of the right being considered. Ob-
viously, amore comprehensive set of indicators usually offersamore accurate
assessment of the status of the right. On the other hand, a greater number of
indicatorsincreases the task of obtaining and analyzing relevant data. Making
the requirementsfor undertaking data collection and trend analysis more com-
plex, may also deter many nongovernmental actors and human rights treaty
making bodies from attempting to use indicators.

No matter how good the indicators, human rights measurement is com-
pletely dependent on the availability of good quality, appropriate data. This
suggeststhat there may be akind of diaectical relationship between the devel-
opment of indicators and the reform of data collection efforts. In some cases
it may be necessary to match the devel opment of indicatorsto existing data. In
many instances, though, it will be preferableto usetheindicatorsasabasisfor
reforming and improving statistical and other data collection systems.

23 One of the main recommendations of Danilo Tiirk was to develop indicators for social,
economic, and cultural rightsin order to stimulate clearer conceptualization. An expert work-
ing group convened to do so concluded that conceptualization was a precondition to devel oping
indicators. See Report on the Seminar on Appropriate Indicators to Measure Achievementsin
the Progressive Realization of Economic, Social and Cultural Rights, UN Doc. A/CONF.157/
PC/73 (1993).
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It is difficult to overestimate the importance of conducting human rights
analyseson the basis of appropriately disaggregated data, and indicators should
therefore be devel oped that lend themselvesto such analysis. National averages
reveal little about the situation of specific groups and communities within a
country. To be meaningful in human rights terms, measurement needs to be
highly disaggregated into relevant categories, including gender, race, region,
socioeconomic group, linguistic group, and geographic area, and be able to
analyze the status of vulnerable and disadvantaged communities.

Finally, developing valid indicators and collecting appropriate datais but a
prelude to processing and analyzing this information. While this may seem
obvious, thisis often the most problematic stage of the process of human rights
monitoring. For example, many human rights commissions breakdown pre-
cisely at this point.

CONCLUSION

So isthere adistinction in kind between appropriate indicators used for civil
and political rights and economic, social and cultural rights? Thisreview has
emphasized similaritiesin the requirementsfor valid indicatorsto measure the
two categories of rights. Others have come to similar conclusions.?

24 Green, “What We Talk About When We Talk About Indicators,” p. 1097.



HUMAN RIGHTS PERSPECTIVE
ON DEVELOPMENT INDICATORS

Areli Sandoval Teran”

The purpose of this paper isto offer to the International Seminar on Satistics
and Indicatorsfor a National Human Rights Diagnosis, the indicators devel -
oped and used by the Social Watch International Network for monitoring and
follow-up the Copenhagen commitments agreed by governments since 1995
during the World Summit on Social Development. The description of the
methodology is based on the section dedicated to this purpose in the Social
Watch Report number 4 published in the year 2000.*

SOCIAL WATCH, AN INITIATIVE DESTINED TO MONITOR
AND OFFER FOLLOW-UP REGARDING SOCIAL DEVELOPMENT MATTERS

Social Watch definesitself asagathering point for civil organizations commit-
ted either to promote devel opment or to defense human rights, which are con-
cerned about social development, gender di scrimination and occupied in moni-
toring public policiesthat have adirect effect on inequality and peoplewholive
in poverty.

* Coordinator of economic, social and cultural rights (ESCR) and the Social Watch Mexico
Initiative since 1998 in DECA Equipo Pueblo, A.C. (arelisandoval @equipopuebl 0.org.mx)

Equipo Pueblo, a non-governmental organization for the promotion of development since
1977, isthe Social Watch focal point in Mexico. Website: www.equipopueblo.org.mx.

12000 Social Watch Report, pages 13 to 19. To seethe annual reports and more information
of the Social Watch Network, please visit: www.sociawatch.org.

[47]
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Theidea of starting a citizen monitoring process of social development
policies began during informal consultations among participants of the devel-
opment caucus held during the World Summit on Social Devel opment (WSSD)
whichtook placein March, 1995 in Copenhagen, Denmark, and the topic was
addressed once more in September during the Fourth World Conference on
Women, held in Beijing, China, as well as during a workshop sponsored by
Novib in The Netherlands, from November 14 -16 of the same year.?

During thefollowing years, the Socia Watch initiative promoted the creation
of anetwork of citizensand organizationsthroughout the planet mainly in order
to supervise the fulfillment of responsibilities acquired by governments after
the WSSD. Results of this supervision have been compiled in annual interna-
tional reports since 1996 to this date. These reports have been made possible
thanksto research and advocacy of several civil and social organizationsfrom
various South and North countries and to awide variety of tables, charts, “ chro-
nometers’, graphs, and maps designed by the Third World I nstitute in Uruguay
—wherethe Secretariat of the Network in based—, which, put together, depict
the degree of progress or setback in regards to development goals.

Socia Watch reports not only have been distributed at anational level, but
have also been presented within the framework of the follow-up process of
the Copenhagen Summit at the United Nations. For example, the Report for the
year 2000 was launched during the Geneva 2000 Summit, also known as
Copenhagen +5, and the 2002 Socia Watch Report has recently been presented
during the International Conference on Financing for Development held in
Monterrey, Mexico from March 18 - 22.

Currently, the Social Watch international network has expanded throughout
every continent intheworld and it is present in 60 countriesthrough its national
coalitions.

INTERNATIONAL REPORTS OF SOCIAL WATCH AS A TOOL
FOR DIAGNOSIS, ASSESSMENT AND ADVOCACY

Social Watch international reports are divided in three sections and aseparate
poster:

2 Social Watch Report number 0: The Starting Point.
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» ananalysissection about topics such as. theforeign debt crisis, structural
adjustment programs and their social repercussion, income concentration
in certain areasin theworld, etc. according to issue priorities defined by
the network and which are addressed by specialists of the same civil or-
ganizations belonging to the network or other ingtitutions with asimilar
goal as Social Watch.

 asection of national reports elaborated by civil organizationsfrom each
of the countriesthat are members of Socia Watch; reports based on some
editorial guidelines prepared by the secretariat of the network that offer
methodol ogi cal assistance, but allow each national coalition to determine
issue priority that best reflect the country’slevel of progress. Besidethe
charts and graphics presented by the authors of the national reports, the edi-
torial team in Uruguay can introduce acommon graphic in each national
chapter. For instance, in the 2000 Socia Watch Report, national reports
were accompanied by a“diamond” graphic which reflects the situation
regarding four indicators: death rate among children below the age of 5,
literacy, Gini Rate and Development Rate related to Gender (IDG) of the
United Nations Devel opment Program (UNDP). The number allows us
to compare a“diamond” devel oped upon the basis of corresponding av-
erage data of the region’s countries (or the economic group it belongsto)
with another graphic designed through indicators of the relevant country.
In each point, if the country’s value is farther apart from the center than
the value of the region or group, this means a better situation than the
neighboring countries’ average (or those belonging to the same economic
group), if it'scloser it indicatesthe contrary. In brief, the larger the coun-
try diamond, better its the measured situation compared to the region’s
one.

» asection with tables, charts, maps and other graphs that illustrate de
degree of progress, of setback and even of political willingness of gov-
ernmentstowards social development and gender equality commitments.
Thispartiselaborated by the secretariat of the network, which, through-
out the years, has developed a measuring methodology with indicators
based on government commitments and goals.

» and aseparate poster with sometables, charts, maps and/ or other graphs
selected from the previous section.
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THE BASIS OF THE HUMAN RIGHTS PERSPECTIVE
IN SoCIAL WATCH WORK

The basis of the human rights perspective in Social Watch work is the recog-
nition of the direct relation between social development and economic, socia
and cultural rights.

Aswas emphasized in the Social Watch 1996 Report, the main commitment
in Copenhagen was towards poverty eradication, not only its reduction, thus
the political relevance of commitments made by world governments. Social
Watch’'s humans rights perspective manifests itself through the fact that it
doesn't consider people who live under poverty conditions simply as*“ people
who need help” but as “citizens who universally deserve development as a
human right and, thus, to civil, political, economic, social and cultural rights.”
In this sense, development indicators used by Social Watch also reflect the
degree of deterioration or realization of human rightsin different parts of
theworld. Sincethen, Social Watch isalso committed “to join efforts with hu-
man rights NGOs and other interested groups in promoting the fulfillment of
economic, social and cultural rights.”3

Some of the Social Watch focal pointsin many countries, like Mexico, fol-
low-up governmental development commitmentsfrom an economic, social and
cultural human rights perspective.

REGARDING SOCIAL WATCH' SMETHODOLOGY
The development indicators used by Social Watch are divided into those related

directly to the goal s established in Copenhagen (Table 1) and those that respond
to aseries of categories related to development (Table 2)*

31996 Social Watch Report, page 28.
4 More information at www.socialwatch.org
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Table 1. Indicators based on some commitments from
the World Summit on Social Development

Commitments established in
Copenhagen

Examples of Indicator

Enable environment

Gross domestic product per capitaand itsgrowth,
foreign debt, foreign debt per capita

Poverty eradication

Percentage of population under the international
and national poverty lines, rural poverty, urban
poverty income concentration per household,
childhood malnutrition, drinking water, low
weight in newborns

Full employment

Economically active population, male and female
employment, unemployment, unemployment ben-
efit expenses, illiteracy

Gender equality

Life expectancy, births, birth control methods,
illiteracy, school enrollment (all classified by
gender and age) maternal death rate, female em-
ployment

Africaand less developed countries

Direct foreign investment, foreign investment
as a percentage of the GDP, HIV/AIDS, defor-
estation

Reform structural adjustment

GINI index, income distribution: between the
20% of the richest and 20% of the poorest in each
nation

Increase resources

Distribution of public budget / expenditure, growth
of social expenses, exportation and importation
level, official development assistance (ODA) asa
percentage of the GDP percentage, military ex-
penditure and its growth.
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Table 2. Indicators based on categories

related to development
Categories Examples of indicators
Communications Radios, telephones, televisions
Human rights treaties International Covenant on Economic, Social and

Cultural Rights, CEDAW, etc.

Demographics Life expectancy, total population, both rural and
urban
Education Illiteracy, male and female education level, num-

ber of teachers per student in rural and urban ar-
eas, public budget destined towards education

Environment Deforested area

Health Life expectancy, child death rate, doctors per 100
000 inhabitants, public budget destined towards
health

Reproductive health Use of birth control methods, pregnant women

who havereceived medica attention, women who
breast-feed, fertility

Nutrition Calories, low weight in newborns, child malnu-
trition
Public budget/expenditure Social budget, military budget, health budget,

health, employment

Here begins the description of the methodology used in the 2000 Social
Watch report®, which reviewed, after five years, the Copenhagen Summit and
Beijing Conference and, therefore, isamorerelevant contribution towardsthis
Seminar on Statistics and Indicators for a National Human Rights Diagnosis.

5 Based on 2000 Socia Watch Report, pages 13 to 17.
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Three sets of chartswere created for the 2000 Social Watch Report and they
have been the basis for the supervision of indicators regarding commitments
undertaken by all governments attending the World Summit on Social Develop-
ment in Copenhagen, and the IV World Conference about Women, in Beijing.
Thefirst set provide follow-up to each goal established during the Copenhagen
Summit, commitment by commitment. Thereisasummary tablewhich corre-
spondsto thisgroup; it has been organized al phabetically and both progresses
as well as setbacks are classified into six aress.

A second group of tablesis composed by those who measure progresses and
setbacks regarding objectives established for gender inequality, increase in
social budget, reduction of the defense budget, increasein assistance, informa-
tion availability and ratification of key agreements. Finally, a third group of
tables organizes countries according to their situation and according to
progresses and setbacks experienced in terms of selected indicators for that
period.

Regarding sources:

 Although difficulties encountered from the beginning in order to obtain
and manage data still prevail, adopted criteria have been maintained.
Therefore, we continued to use the most recent source provided by any
of the most renowned international bodies, and their data were assumed
to bereliable, disregarding modifications which might have seemed sur-
prising and which could lead to different interpretations or could be
caused by several factors.

 considering the existence of alternative sources, we selected the one that
possessed greater recognition of knowledge on the issue pertaining the
relevant data;

* inthecase of morerecent data, they were not found in such sources, there-
fore, we opted for alternatives, in this case, “secondary” sources that
would show, for these data, agreater systematic correlation to that which
renowned sources had already published;

» when none of the previous criteria could be applied, that which offered
amore comprehensive country coverage was selected.
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Regarding the management of data for the estimation
of progressindicators:

» when available datamade reference to aperiod (for example, 1990-1994)
and not to anindividual year, the method adopted wasto locate theinfor-
mation inthe middle of that specific period (in thisexample, 1992) in or-
der to reach an estimate;

* inthose cases where, within the commitment, the goal was not assigned
anumeric value, specific criteria explained below was applied accord-
ingly;

« al caseswheredataand goalsresulted in areduction, were converted into
achievements, both the data as well as the goals, although only in order
to estimate our rate. Thisisdueto the fact that we have favored alessde-
manding or more rewarding process when progress is detected, even
though it also rebukes setbacks in a higher degree;

Regarding methodol ogy used to generate the charts
on the poster “ Easier said than done”

* intablesrelated to “progress’ and to “situation” which have been pre-
sented in the poster attached to the 2000 Social Watch Report, other
evaluation tools for achievements and situations, were applied. These
tools favor the indicators' absolute val ues detaching them to goals. A
ranking criteria which organized countries, not only according to their
“situation”, but also their “ progresses’, considering the average val ue of
their own classifications, was adopted for theses tables

GOALSAND FOLLOW-UP

Both the goals adopted by governments, as well as progresses or setbacks
experienced intheir regard, are evaluated in the 2000Socia Watch Report from
the same perspective used in previous reports, this means goal by goal.

Indicators are based on the devel opment goal's, which are considered quan-
tifiable:
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Goal 1la: By theyear 2000, to achieve the completion basic education by
aminimum of 80% of school-age children.

Goal 1b: By the year 2000, provide universal access to basic education
for school-age children.

Goal 2: By the year 2000, increase life expectancy to over 60 years
old.

Goal 3a: Reduce desth rate ratesfor children below oneyear of ageto one
third of its 1990 level or by 50 of every 1000 children born diveif this
number is lower.

Goal 3b: Reduce death rate rates for children below the age of 5 to one
third of its 1990 level or by 70 for every 1000 children born diveif this
number is lower.

Goal 4: By the year 2000, reduce maternal death rateto half thelevel in
1990

Goal 5: Achieve food security.

Goal 6: By the year 2000, reduce severe and moderate mal nourishment
of children below the age of 5 to half the value obtained in 1990

Goal 7: By the year 2000, achieve health service acces for all people.
Goal 8a: Make reproductive health services available to all people (As-
sisted pregnancies for every 1000 infants born alive)

Goal 8b: Make reproductive health services availableto all people (Per-
centage of assisted deliveries)

Goal 9: By the year 2000, reduce malaria-related death rate and dis-
ease by at least 20% of the 1995 levelsin at least 75% of the affected
countries.

Goal 10: By the year 2000, control, eradicate or eliminate main diseases
that represent a health problem at aworld level.

Goal 11: Reduce adult illiteracy rates by at least half the level in 1990.
Goal 12a: Provide access to drinking water in adequate quantities and
appropriate sanitation servicesfor everyone (Popul ation percentage with
access to sewage systems)

Goal 12b: Provided access to drinking water in adequate quantities and
sanitation servicesfor all (Percentage population with accessto drinking
to water)
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The goals were based on the following variables

Goal 1a: Percentage of children who reach the 5" grade; Goal 1b: primary
school enrolment ratio (net); Goal 2: Life expectancy; Goal 3a: infant mortal -
ity rate for children under age 1; Goal 3b: infant mortality rate for children
under age 5; Goal 4: maternal mortality rate; Goal 5: amount of daily calories
consumed; Goal 6: percentage of children under age 5 with severe and mod-
erate malnutrition; Goal 7: percentage of population with accessto health care;
Goal 8a: number of pregnancies assisted by health care personnel for every
1000; Goal 8h: percentage of assisted deliveries by health care personnel; Goal
10: Percentage of fully vaccinated children under age 5; Goal 11 literacy rate;
Goal 12a: percentage of the population with access to sewerage; Goal 12b:
percentage of the population with access to drinking water.

Onall thegoal tables, the situation in which the country began wastaken into
consideration (first column dated 1990 o or the nearest year); the last fact avail-
able provided by the source used (second column); the rhythm of progress
according to the established goal (third column of “ progresses and setbacks”);
and goal established by governments by the year 2000 (in thelast column). As
was mentioned in previous Social Watch Reports, any progressrate, as estab-
lished here, implies the acquisition of aregulatory tool, which supervisesthe
way things“should be”, and isthe standard for comparison with the registered
progress. However, it was explained that each one of the specific indicators
may follow different evaluation paths. It was admitted that these references
should be provided by specialized bodies or, in lack thereof, inferred through
some previous study (for example, an analysis of atemporary series). Conse-
quently, it was specified that, although it was best to apply acomprehensive and
accurate system, we found that, for most of the indicators associated with the
commitmentsit was not available. Moreover, since, in many cases, we lacked
the amount of observations required to construct more precise development
models, theinevitable option was to apply asimple and accessible evaluation
method to determine progress made towards goals.

In order to measure progresses and setbacks regarding goals, asimple and
uniform reference development model, as least demanding as possible when
evaluating changes throughout a period of time, or when comparing these
developments among countries, was “imposed”’ upon the indicators. Under
these conditions, results obtai ned through the methodol ogy adopted in thiscase
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don’t mean to be, nor can be, interpreted as thorough or definitive results. In
fact, they arereally an estimate or indicative guideline. In other words, therate
of progress obtained describes the variable's observed value as advanced, on
time, or delayed, regarding its expected value.

In order to provide goals with afollow-up system, this basic process was
maintained, since it provides an achievement rate which seeks to reflect the
degree of progress made by all countriesin regardsto thefulfillment of the pro-
posed goal. These rates have been re-organized by segments (progress rates
were converted to a reference scale of 1 to 5), which was illustrated on the
tables, in a column entitled “Progresses and Setbacks’, through a group of
symbols reflecting the modification, so asto simplify and eliminate the false
idea of precision suggested by anumerical progress grading system.

The re-organization of scales was completed by trandlating the numerical
valuesin categories which, according to the degree of progress, suggested the
following:

1. Experiencing major setbacks

2. Experiencing afew setbacks

3. Standing still

4. |sprogressing, but not enough

5. Is progressing quickly or has reached the goal.

“Isprogressing quickly or hasreached the goa” isapplied to all those coun-
tries that had achieved the goal in 1990, to those that reached it later on and
thosethat, by maintaining their rhythm, would reach it on time or ahead of time.

“Isprogressing, but not enough” appliesto al of those that possess positive,
although lower rate which would allow them to reach it on time.

“Stagnant” applies to countries that have not experienced changesin their
indicator (or have had changes, but they are considered to be insignificant)

“Experiencing afew setbacks’, refers to countries that exhibit a negative
value, below the one they should have reached.

Those who found themselves in a more severe state of retreat were classi-
fied in the “ Experiencing major setbacks category”.

All those countries that exhibited information in the goal tables related to
lessthan four of the previously mentioned indicators were excluded from this
particular table. In addition, and in relevant cases, through iconsin column
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“Progresses or setbacks” information has been provided regarding the coun-
triesthat had reached the goa since 1990, dividing them into three groups: goal
reached in 1990, countries that reached the goal in 1990 and are progressing,
countries that reached the goal in 1990 are experiencing setbacks.

Also, we decided to maintain the criteria of specifying onthetablethevalue
that indicators should have in the year 2000 or the “recommended value” for
thisyear. Thisway, when more recent information is available, and following
established methodological standards, it ispossiblefor aspecific country, if it
isinterested in carrying out follow-up proceduresfor an indicator, to undertake
comparisons and evaluationsin order to determineif the rhythm of its progress
will allow it to reach the goal in 2000.

For the “Progresses and setbacks while fulfilling the Copenhagen goals’
table, the indicators were organized as follows:

* Goals 1a, 1by 11 in the column entitled basic education

» Goals 33, 3by 10 in the column entitled children’s health

e Goals5Yy 6 in the column entitled food security and child nutrition

» Goals8ay 8b in the column entitled reproductive health.

* Goals2y 7in the column entitled health and life expectancy

* Goals12ay 12binthe column entitled accessto drinking water and sew-
age systems

ASSESSMENT OF THE FULFILLMENT
OF DEVELOPMENT GOALS AROUND THE WORLD

After explaining the methodol ogy, this paper finalizes by reviewing the diag-
nosis or assessment presented in the 2000 Socia Watch Report regarding goals
fulfillment, as the outcome of the methodology applied:

Goalsrelated to universal and compl etion of basi ¢ education exhibit differ-
ent levels of achievement. Regarding the first issue, setbacksin certain areas
were found in 11 countries, and significant setbacks were found in at least 8.
Fast progress, very closeto the fulfillment of the goal in 2000, wasfoundin a
group of 12 countries.

As for completion of basic education, this was achieved by a very large
group of countries during the 90s, including countries from Europe, Latin
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Americaand Southeast Asia. Currently we observe progress towards near at-
tainment of the goal in another group of Asian, African, and Latin American
countries. However, we' ve also detected significant setbacksin at |east 9 coun-
tries, including several that had fulfilled the goal in 1990 (Botswana, Djibouti,
Eritrea, Gambia, Kiribati, United Arab Emirates, Sri L anka, Solomon Islands,
Zimbabwe)

Dataregarding life expectancy exhibit more auspiciousresults: however, one
should consider that the goal of 60 yearsoldis“low” for agroup of countries,
afact that can be verified through the large amount of countries that had
reached it by 1990. Even Bolivia, Comoros, Ghana, India, Myanmar, Pakistan,
Swaziland, in the midst of very severe conditions, have been able to progress
steadily in order to reach the goal of 60 years old. However, the amount of
countries that experience considerabl e setbacks is alarming, showing, in fact,
very low life expectancy averages: such isthe case of Botswana, Republic of
Central Africa, Cote d’Ivoire, Kenya, Tanzania, Togo, Uganda, Zambia and
Zimbabwe. In 1997, agroup of at least 80 countries already had alife expect-
ancy over 70 years old.

Infant mortality rate data indicates that a significantly large group experi-
enced progress (some slower, some faster) in comparison to their valuesin
1990. But setbacks are very significant in 13 countries, many of them African,
and less significant, but setbacks nonethel ess, among a group of 23 countries.
Infant mortality rate for children under age have been reduced considerably
in most of the countries. But Angola, Armenia, Irag, Republic of Moldova,
Mongolia, Santa L ucia, Turkmenistany Yemen have experienced asignificant
increase.

M odificationsin measurement techniques of maternal mortality rateswhich
have comprised international statistics have not allowed the performance of a
progress assessment, since they lack two comparative facts throughout a pe-
riod of time. Although it should be noted that regional maternal death rate
averages vary between 59 per thousand people (for Europe) and 940 (for Af-
rica). Afghanistan, Angola, Bhutan, Chad, Burundi, Eritrea, Ethiopia, Gambia,
Guinea, Haiti, Mali, Mozambique, Nepal, Nigeria, Nigeria, Rwanda, Senegal,
Sierraleona, Somalia, Uganday Yemen exceeded in 1990 the average of 1.000
maternal deaths per 100.000 infants born alive.

The table corresponding to goal 5 presents daily nutritional values as an
indicator of security infood distribution. Although this goal doesn’t establish
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adetermined valueto bereached, FAO goalsthat propose acaloric intake were
used, according to starting points possessed by each country since 1990. Again,
although many countries have experienced progresses, setbacks have not di-
minished. Bahamas, Botswana, Cuba, Iraq, Tadhikistan, Turkmenistan,
Uzbekistan, are afew of those countries that have managed the most danger-
ous reductions in their caloric intake.

The table corresponding to goal 6 reflects changes in malnutrition in chil-
dren below the age of 5 yearsold. In 1997, only Burkina Faso, Congo, China,
El Salvador, Malaysia, Mauritania, Thailand, Togo y Uruguay, progressed fast
enough to reach the 2000 goal. Angola, Democratic Republic of Congo and
Myanmar experienced severe setbacks, even more so considering the intense
mal nutrition they already exhibited in 1990.

Regarding health services, in the table corresponding to goal 7, setting aside
Cuba, Republic of Korea and Democratic Republic of Korea, Kuwait,
Mauricio, New Zealand, Qatar, Western Samoa, Singapore and Tonga, that
aready benefited from a 100% coverage, those countries that progresses the
most and that can reach the goal are Indonesia, Jordan, Nigeria, Oman, Saudi
Arabia, Senegal, Arab Republic, Syriaand Thailand. On the contrary, Benin,
Madagascar, Madive Islands, Nigeria and Uganda, experienced serious set-
backs which prevented more than 50% of the popul ation from receiving health
services.

The table corresponding to goal 8 offers information about reproductive
health. Data that measure medical assistance for pregnant women are very
scarce and there are no recent numbers available for several countries. Many
of them experience severe setbacks: Comoros, Malaysia, Mauritania,
Mongolia, Myanmar, Namibia, Nigeria, Pakistan y Saint Tome and Prince. We
have had access to a group of the most important data related to the goal of
globalizing labor care by health specidists. They have reveal ed that progresses
have been greater than setbacks. Countries such as Barbados, Bahrein, Brazil
Mexico, Dominican Republic, Guyana, Jordan, and New Zedland are at alevel
of progress near attainment of the goal. In countries such as Bangladesh,
Burundi, Tanzania or Zambia, labor care provided by health care profession-
alsisat aseverely low level, and, what'sworse, thereis atendency towards a
greater decline.

Goal 9refersto casesof malaria Dueto thelack of datathe rate has not been
estimated. However, the incidence of this disease is extremely high in coun-
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tries such as Benin, Burundi, Kenya, Malawi, Namibia, Papua New Guinea,
Solomon Islands, Tanzaniaand Zambia, and it grestly exceeds malariaratesin
less developed countries.

The table corresponding to Goal 10, related to disease care or control
through childhood health services, exhibitsavery high vaccination level, which
wasincreased throughout the period in the case of Hungary and Oman. Butin
others, vaccination administration has reduced considerably: Bangladesh,
Belarus, Gabon, Lesotho, Madagascar, Nigeria, Sierra Leone, Papua New
Guinea, Togo and Uganda.

Asfor Goal 11, regarding reduction of adult illiteracy by half its valuein
1990, all countries have exhibited improvements, although they only show
levels close to universal ones (less than 5% of adult illiteracy) Argentina,
Bahamas, Belarus, Bulgaria, Croatia, Chile, Cuba, Cyprus, Greece, Guyana,
Hungary, Isragl, Italia, Republic of Korea, Latvia, Lithuania, Maldives, Repub-
lic of Moldova, Poland, Romania, Russian Federation, Slovenia, Spain,
Takhikistan, Trinidad and Tobago, Uruguay. The “socialist” legacy of alarge
amount of these countries seems to explain current literacy levels.

Accessto sewerageisagoa which hasn’t improved considerably among the
group of countries that offer assessable information for the two periods as-
sessed, and according to the data, there is a coverage setback. As the table
corresponding to goal 122 shows the average access to sewerage in 1996 was
lower (67.7%) to that of 1990 (71.9%). The most notorious setbacks have been
those of Comoras, Djibouti, Gambia, Irag, Kenya, Mauritania, Mozambique,
Paraguay and Zambia.

Finally, the access to drinking water exhibits great progress: on average,
among those countries that possess assessable information, 68.8% had drink-
ing water in 1990 and this percentage increased to 73.1% in 1996. However,
the cases of Afghanistan, Chad, Gambia, Micronesia and Papua New Guinea
are particularly severe, since their supply, insufficient in 1990, dropped even
more in 1996.

In general, in can be said that, astable “ Progresses and setbacksin the ful -
fillment of goals established Copenhagen” shows, that the areasin which the
indicators were organized, show sufficient progress. Inthefirst place, it can be
said that, regarding “ Basic Education” there have been more achievementsthan
setbacks (or stagnation) throughout the considered period, for the entire group
of countries. The balance for “ Childhood health care” is also favorable, only
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13 countries experienced setbacks in this sense with the greatest setbacks oc-
curring in the Democratic Republic of Congo and Mauritania. Asfor “Nultri-
tional Health and Child Nutrition”: general numbers are conflicting: setbacks
and progresses have balanced out without real progress.

Certain “key” areas of social development agreed upon in Copenhagen are
very difficult to asses due to alack of information: reproductive health and
accessto drinking water and sanitation are among them. In both cases, athough
there have been progresses and setbacks, the amount of countriesthat, in 1990,
had managed to provide universal accessto these servicesisscarce. Improve-
ments in access to reproductive health services are evident in several Arab
countries. Finally, the column that displays“ health and life expectancy”, isthe
one that shows greater relative progresses, and it was affected by the fact that
many countries had achieved the goal of increased life expectancy in 1990: the
weight of life expectancy figures, which brings up the worldwide average, in
spite of some extremelow cases, and thelack of enforcement of the goal, may
explain these results.



TRENDSIN DEMOCRACY, HUMAN RIGHTSAND
DEVELOPMENT INDICATORS BASED ON RIGHTS: CONTEXT
AND DEVELOPMENT

Lic. Ulises Canchola Gutiérrez*

During the last decade, conceptual progress has been registered, particularly
in two areas. In the area of human rights, after decades-old discussions, the
international community finally acknowledges—at least in the political field—
the indivisibility of economic, social and cultural rights, civil and political
rights. In second place, the protection of human rights, whose defense started
to be a part of the basic components for the evaluation of the development
achieved by a state. From the instrumental point of view, two developments
stand out: the making of two international instruments and new follow-up and
implementation instruments, including the establishment of the Office of the
United Nations High Commissioner for Human Rights.

Thus, theinternational system continued its specialization, which has hel ped
the consolidation of real regimesin diverse topics of the international agenda
and of the national agendasin terms of human rights.

Further instrumental progressis precisely the proliferation and recognition
of the national institutions for the protection and promotion of human rights,
which begin to appear beside both governmental and non-governmental in-
stances as new actors in this international scene.

However, if we have made conceptual and instrumental progress, this po-
sesnew challenges at atime when we have not yet resolved some old differen-
ces. Theindivisibility and unity that has been acknowledged and proclaimed
intheinternational political arenahasnot yet found an adequate juridical trans-

* General Director for International Affairs of the National Human Rights Commission
(Mexico).
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lation in international systems. There has been some progressin terms of the
acknowledgement of equality of similaritiesamong these two groups of rights,
but thereis still some difficulty inimplementing them in many caseson ana-
tional level and this also derives from a strong international influence. | refer
the case of deright to nutrition - the only instrument we havein terms of child
nutrition since 1959. Its scope has been very limited and, consequently, its
implementation at a national level is quite limited aswell. At least from
the perspective of independent constitutional organizations, asisthe case of the
National Human Rights Commission, it is a problem we are faced with on a
daily basis.

Thework that we have yet to complete must be carried out within acontext
in which the interests of a certain sector of the economy tend to be privileged
and, asindicated by expertsin globalization, this can imply arisk in the im-
plementation of those collective rights whose acknowledgement was registered
after the great social struggles of the last century.

One of the branches of this aspect of the effective implementation of indi-
vidual or collective rightsis the work of reconciling the practice of bothin a
paradoxical manner, since without actually being antagonistic to each other, in
fact, the former are necessary in order to carry out the latter, currently we are
observing concrete cases in which situations arise where both arenas seem to
compete with each other. The Mexican experience particularly refersto the case
of the Indian populations.

We could speak similarly of the case of migration at aninternational level,
inwhichthereisafrontal clash between thisideaof the practice of sovereignty
through migratory policies and the fundamental rights of a vulnerable group
such asmigrant populations. In the same manner, respect towards human rights
isnow part of the devel opment achieved by a state, however, even at thislevel
thereistherisk of simply listing the initiatives, without necessarily making a
substantive account of the manner in which human rights are being promoted
and protected. | believethat avery important aspect ishow one can analyze not
only the formal sources, that is, the programs adopted by a state, but also the
material sources, to what extent they are fulfilling the programs and the laws
that have been passed and imposed.

Inthe arenaof instrumental progress, weface ano less serious challenge as
well asaparadox. As| have said, in thelast ten yearsthe international system,
and consequently the national systems, have improved, they have become
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consolidated asthey have become more specialized. In thejuridical arenawe
know that the more asystem specialized, the moreit matures, however, interms
of human rights, this specialization has not necessarily led to amaturity of the
system.

We observe situations in certain places, particularly the example of the
conference on racism, xenophobiaand tolerance, where one can clearly see how
theinternational community runstherisk, the moreit specializes, of pulver-
izing the human rights. This happens especially when dealing with the needs
of the vulnerable groups. When one established a sort of matrix where, for ex-
ample, different degrees of vulnerability converge, say inthe case of migrants:
if the migrant is Indian, awoman, a girl, we can go to extremes, fall into the
temptation of designing particular instruments, tailored almost for this sub-
group. Far from generating coherence, thisintroduces a high degree of entropy
or disorganization into the system.

Theindicators, the statisticswill be avery useful tool, but it is not the only
tool, it is not a panacea. They are useful in the measure that it allows us to
separate the components of concepts of the right we wish to implement, but |
believe we must not lose sight of the fact that thiswork must be accompanied
by legidlative, political and social work, that we must avoid being tempted by
what certain authors such as Ferralloli refer to aslegislative inflation, but try
to truly carry out alabor of coordination with the varied instruments we have
today.

In conclusion, | believetheimplicit challengesfind apartia solutioninthe
elaboration of indicators and the use of statistics. We need to progress to-
gether with the juridical field, especially in order to find ajoint solution to
this problem.
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HUMAN RIGHTSWITH A GENDER PERSPECTIVE:
INDICATORS OF VIOLENCE AGAINST WOMEN AND
CHILDREN FOR POLICY ANALY SISAND MONITORING IN
THE PHILIPPINES!

Leticia D. de Ledn*

1. INTRODUCTION

Human rights, gender and devel opment areinextricably linked. Development
will remain alip serviceif therights of the people, specifically the women who
play thetwin role of agent and beneficiary of development, areviolated. Such
an environment diminishes the people’s capacities to play their role to the
fullest. Meanwhile, the overarching goal of sustainable development with
equity, which has been the agenda of past development plans, is a manifesta-
tion of human rights sensitivity. In realm of statistical data generation, which
isaconcern of the Philippine Statistical System, the said goal, coupled with
concern for human rights, also servesasacall to make available relevant data
for planning, policy analysis, decision making, and monitoring.

The 1987 Constitution of the Republic of the Philippines, which enshrines
the rights of every Filipino, also provides a basis to the Philippine Statistical
System initsdata collection programs, Specifically, the Constitution declares
that the State values the dignity of every human person and guarantees full
respect for human rights and ensures the fundamental equality of women and

1 A substantial part of this paper was taken from the Final Report on the Development of a
Methodology to Generate Statistics on Violence Against Women and children and the Final
Report on the Refinement of the Existing GAD Indicators System. Meanwhile, the assistance
extended by Director LinaV. Castro, Ms TeresitaB. Deveza, Ms. Jessamyn O. Encarnacion, Ms.
Eleanor G Posadas, and Ms. NormaP. Guevarrain the preparation of this paper is acknowledged.

* National Statistical Coordination Board (Philippines).
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men before the law. The situation and progressin fulfillment of theserightsare
best presented using statistical data generated by both government and non-
government agencies. Meanwhile, the country’s commitment to observance
of human rightsis also demonstrated by its ratification of major international
human rightsinstruments. Progressin implementations of said instrumentsis
likewise shown by statistical data produced by concerned institutions in the
country.

While protection of rights of women and childrenisupheld, the prevalence
of violence inflicted upon them only shows that much work needs to be done.
It includes the generation of reliable and relevant data on violence against
women and children (VAWC) in order to provide quantifiable basesfor policy
making and monitoring the progress and impact of laws and other government
interventions. To address this concern, the Philippine Statistical System, though
the National Statistical Coordination Board,? devel oped a methodology for
generating statistics on VAWC.

The Philippine experiences in coming up with a methodology will be pre-
sented in the paper. First, the initiatives on gender and devel opment statistics
which included VAWC will be briefly described. Thiswill be followed by a
discussion of the methodol ogy devel oped for generating VAWC statistics and
other innovations undertaken. To end the paper, some problems encountered
and corresponding recommendations proposed to be addressed by the Philip-
pine Statistical System are presented.

2. OBJECTIVE OF THIS PAPER/PRESENTATION

The aobjective of this paper and presentation in the seminar is to share with a
distinguished group of human rights accountants, who are human rights advo-
cates as well, the experiences of the Philippine Statistical System in drawing
up aframework for generating indicators and statistics on VAWC. Gauging
from the multi-disciplinary affiliations of experts participating in the seminar
and the international nature of the seminar, it is also expected that alternative

2 The foremost objective of the National Statistical Coordination Board is to develop an
orderly Philippine Statistical System that is capable of providing timely, accurate, relevant and
useful data for the government and the public for planning and decision-making.
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ways of measuring not only VAWC but human rightsin abroader perspective
will be learned.

3. IMPETUS ON MEASUREMENT OF VIOLENCE AGAINST WOMEN
AND CHILDREN

The measurement of violence against women gained considerable ground as
part of the generation of gender statisticsin the Philippines.® Capability build-
ing on gender statistics was significantly enhanced through a project of the
Philippine National Commission on the Role of Filipino Women entitled “Im+-
provement of Satistics on Gender Issues’, with assistance from Canadian In-
ternational Development Agency. The project had three major components —
Component 1: Development of a Methodology to Generate Statistics on Vio-
lence Against Women and Children. Component 2: Conduct of aPilot TimeUse
Survey in the Philippines Towards the Devel opment of a Framework for Mea-
suring Women's and Men's Contribution to the Economy; and Component 3:
Refinement of Existing Gender and Development (GAD) Indicators System.
The implementation of the project was undertaken by the National Statistical
Coordination, the policy-making and coordinating body on statistical matters
in the Philippines.

3.1 The GAD Satistical Framework*

Under Component 3, adata/statistical framework was devel oped to providethe
basisfor identifying the GAD indicators. The construction of the GAD statis-

3 The history of gender statistic sin the Philippines started in the mid-1980s with the quan-
tification of housework. In 1994, aresolution by the highest policy-making body of the Philip-
pine Statistical System (PSS), the National Statistical Coordination Board, was issued enjoin-
ing different agencies to promote gender concerns in the generation of statistics. In 2001, the
Core Gender and Development Indicator System was approved as basis for datageneration in
the PSS.

4 A series of inter-agency workshops and user’s forawere conducted in the final review of
the framework and to promote public awarness and enlisting comments and support to the gen-
eration and dissemination of gender statisticsin the country.
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tical framework (figure 1) considered the visions and strategiesfor gender and
development espoused in the Philippine Plan for Gender Responsive Devel op-
ment asthe reference for identifying the dataneeded to monitor GAD. Specifi-
cally, the visions of gender and development are as follows:

1) gender equality and equity and the actualization of human potentials
beyond basic needs;

2) gender empowerment, democratic participation and self-determination at
al levels,

3) respect for human rights, peace and social justice; and

4) sustainable development.

Thevisionsaim at development that is equitable, sustainable and free from
violence, respectful of human rights, supportive of self-determination and the
actualization of human potentials, and participatory and empowering. To
achievethese and overall GAD vision, the best strategy identified isto address
thecritical areas of concern of the Beijing Platform for Action (PFA) whichis
recognized as a powerful agenda for the empowerment of women. The criti-
cal areas of concerns of the PFA are:

. education and training;

. economic participation;
health;

Poverty;

. Ingtitutional Mechanisms;
Media;

Power and decision-making;
Environment;

Violence against women;

. Girl child;

Armed conflict and

. Human rights.

=
POOoOo~NoOA~WDNE

el
)

Hence, in the framework the concern on violence against women (see box)
aready gained considerable attention. It isareiteration of the provisions of the
Declaration on the Elimination of Violence Against Women which state vio-
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lence agai nst women impedes achievement of equality, development and peace.
It also enjoyment by women of theirs human rights and fundamental freedoms.

DEFINITION OF VIOLENCE AGAINST WOMEN

An act of gender-based violencethat result in physical, sexual, or psycho-
logical harm or suffering to women, including threats of such acts, coer-
cion or arbitrary deprivation of liberty, wheter occurring in public or pri-
vatelife. It encompassesall forms of violation of women'srights, including
threats and reprisal's, exploitation, harassment, and other forms of control.

3.2 Core GAD Indicatorsin Violence Against Women and Children

Theframework was used in identifying the core indicators on violence against
women. It is also envisioned as a guide to government agencies, which have
the responsibility of protecting and promoting women’s and children’srights,
and non-government organizations in formulating indicators to monitor and
assess the outputs and impact of their GAD activities.®> Apart from the frame-
work, however, severa standardswere also adopted in selecting thefinal core
indicators. These are:

1. measures broad GAD concerns as defined in the core GAD statistical
framework;

. relatively small in number (10-20);

. measurable using available and obtainable data;

. easily understandabl e;

. reliable and consistent;

. implies specific interventions or actions and policies on GAD; and

. outcome oriented.

~NOoO O~ WDN

5 A resolution by the National Statistical Coordination Board, the policy making and coor-
dinating body of the Philippine Statistical System, was issued approving the statistical frame-
work of the GAD Indicators System, wasissued approving the statistical framework of the GAD
Indicators System and directing all concerned government agencies to adopt the framework in
the generation and analysis of gender and development indicators.
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The GAD Indicator System (Annex) consists of key macroeconomic impact
indicators needed to monitor and assessthe overall situation of womenin each
of thetwelve areas of concern. A total of twenty (20) coreindicatorswereiden-
tified which included incidence and number of violence against women and
children by type and the growth rate and number of human rights violations by
sex and age group. An assessment of the indicators shows that on incidence,
only the reported cases and cases served are available; hence, theincidencefor
the entire population is a data gap.

4. DEVELOPMENT OF A METHODOLOGY TO GENERATE
STATISTICS ON VAWC.

A statistical framework was formulated, under Component 1 of the Project, to
focus on violence against women and children which become a growing na-
tional concern despite achievementsin advancing their causes. The elimination
of violenceand all forms of di scrimination against women and the protection of
children from all forms of physical and mental violence, injury or abuse and
neglect or negligent treatment, maltreatment or exploitation have already
gained universal acceptance and resulted in worldwide movement.

The Philippine Human Rights Plan specifically considered women and
children among the vulnerable groupsin Philippine society. The focusis ap-
propriate considering that these two groups comprise a significant portion of
the country’s popul ation based on the 1995 census —women comprising al-
most half of the country’s total population recorded at 68.6 million and chil-
dren, 0.-17 years of age, comprising the 45% of the total population.

4.1 Pressing need for indicators and statistics on VAWC

The development of a methodology addresses the lack of comprehensive sta-
tistical dataon VAWC. This deficiency rendersit difficult to ascertain the se-
verity, magnitude and trends on VAWC and limits design of interventions to
help victims of violence as well. This brings to fore, the needs expressed by
human rightsimplementers, watchers, protectors, among others, for indicators
and statistics on VAWC. These include (@) to inform, advocate and promote
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awareness on situation and trends; (b) to serve as early warning signalstowards
prevention; (c) to provide basis and measures of accountability of concerned
ingtitutions mandated to protect women and children from violence; (d) to lay
down basisof paliciesand programsand in monitoring and ng progress,
effects and benefits of interventions; and (€) in aid of legislation. In addition,
the development of the methodology directly responds to a strategy in the
Declaration on the Elimination of Violence Against Women which provides
States to promote research and collect data and compile statistics relating to
prevalence of violence against women and make these public.

Hence, thereis a need to improve the generation and dissemination of sta-
tisticsin this area. As underscored in the Human Devel opment Report 2000
“statistical indicators are a powerful tool in the struggle for human rights” .6
However, VAWC, being acomplex issue, must be tackled in amulti-disciplin-
ary aswell as halistic and integrated approach. It necessitates adoption of an
efficient referral and networking system that will mobilize government agen-
cies, non-governmental organizations and other institutions dealing with
VAWC: Thedifferent entities play acrucial rolein the generation of necessary
statistics and indicators.

4.2 Satistical Framework for VAWC”

The development of the methodol ogy was done through an inter-agency Task
Forceto Generate Statistics on VAWC which was created by the national Sta-
tistical Coordination with these objectives: (1) to formulate aframework on the
development of gtatistics on VAWC; (2) review concepts/definitions, issuesand
problems related to the generation of statistics on VAWC; (3)review related
studies on VAWC; and (4) devel op and recommend for generating the needed
statistics.

6 Chapter 5 of the Human Devel opment Report 2000 discussed comprehensively the use of
indicators for human rights accountability.

7 Final Report on the Development of a Methodology to Generate Statistics on Violence
Against Women and Children. A resol ution wasissued by the National Statistical Coordination
Board approving and adopting the statistical framework and glossary related to the protection
of women and children and other related concepts for statistical purpose.
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VAWC existsin various formsand may occur anywhere within the country
and abroad considering the incidents of violence committed against Filipino
women and children outside the country. However, the rate of incidenceis
largely unmeasured and unreported owing to the tendency of victimsto keep
silent and to consider the abuses committed against them as a private matter.
The culture of silence can be explained by other factors such as socio-cultural
norms, attitudes, prejudices and the stigma, fear and humiliation faced by the
victims. As aresult, there is alack of comprehensive hard statistics on the
prevalence of violence against women and children. At present, the only avail-
able statistics are those on reported cases which have limitations in terms of
coverage.

> Objectives of the statistical framework.

Thedataframework aimsto provide an efficient methodology to generate sta-
tistics on VAWC. It identifies the different issues and concerns related to
VAWC in the country. The availability of the framework further guides and
orients service providers and other agencies on theissues and concernsfor the
elimination, prevention and monitoring of VAWC cases in the country.

> Goals on VAWC
There are three overriding goals aimed at by the framework, namely:

e Prevention and elimination of VAWC;
» Provision of adequate support servicesto victims; and
 Punishment as well as rehabilitation of perpetrators.

A comprehensive approach towardsthe prevention and eventua elimination
of VAWC callsfor specific programs and projects which may take the form of
research and documentation, information and advocacy campaigns, education
and training, direct services, international and diplomatic work, and legislative
action and/or reform.
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> Bases for the Devel opment of the Framework

The development of the framework was governed by the Constitution, national
laws for the protection of women and children as well as declarations, inter-
national conventions and conferences on which the Philippinesisasignatory.
The Philippine Constitution recognizes the role of women and children in
nation building, ensures equality of women and men before the law and pro-
vides that the State shall defend the rights of children and ensure protection
from al forms of conditions prejudicial to their development such as neglect,
abuse, exploitation, etc.

> Scope of Violence

The scope of violence to be measured includes (a) violence at home or occur-
ring in the family or domestic violence, (b) violence in the school /workplace/
neighborhood or within the general community; and (c) violence perpetuated
or condoned by the State or those absolved by the government such asmilitary
and custodial rape. The State further facilitates VAWC by not enforcing pro-
tective laws or having no laws at al asin the case of domestic violence.

> Dimensions of Violence

Violence against women and children has anational dimension—-VAWC com-
mitted anywhere within the country’sterritory; and international dimension—
violence against Filipino women and children occurring outside national ter-
ritory or abroad.

> Forms of Violence

There are four forms of violence against women and children defined as fol-
lows:

Physical abuse. Any purposeful injury to the victim that can be result of a
single, manual series of different acts or acombination of assaultswith the use
of aweapon. Thisincludes but isnot limited to the following: being hit with a
fist, slapped, poked in the eye, strangled, kicked in different parts of the body,
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shoved down the floor, pushed down the stairs, banged the head against the
wall, thrown hard objects at, burned flesh with cigarette, poured boiling wa-
ter over, stabbed with aknife or other sharp objects, hit with a butt of a gun,
shot at, etc.

Sexual abuse. Any sex without consent of the victim. Thisincludes but is not
limited to the following: demanding sex regardless of her condition, forcing her
to perform sexual actsagainst her will, forcing her to watch lewd video shows
or see pornographic materials, catching him having sex with another in the
marital bedroom, forcing her and his mistress to sleep with him in the same
room, etc.

Emotional/psychological abuse. Any act that damages the victim’s self-esteem
and causesfear, insecurity and confusion to her, Its scar goes deep as physical
would but actually takes no longer to heal. Thisincludes but not limited to the
following: threat or intimidation, verbal or gestured threats to kill or harm
physically, threatening with aknife, gun or other lethal weapons, constant threat
of abandonment, use of degrading or insulting words, public humiliation, nag-
ging, prolonged silence after heated argument, accusation of infidelity, openly
siding with relatives against her, forced confinement in aroom, ordering her
out of the house, taking children away from her, forcing her to bear a child,
forcing her to have abortion, etc.

Economic abuse. The denial of access/control over economic resources. This
includes but is not limited to the following: withdrawal of financial support,
forcing the victim to get ajob to support the family while he refuses to work,
taking her own earnings, destroying household properties, total control over
conjugal finances, using household money for his vices, etc.

4.3 Conceptual Framework for VAWC
To better assessthe gravity of VAWC, an understanding of the nature of VAWC,

its causes and consequences, and the key actors, i.e., perpetrator, victim and
service provider, is necessary (Figure 2).
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* The Perpetrator

The perpetrator commits aviolent act on awoman/child, the victim, which may
betriggered by different factors like alcoholism, drug addiction, jealousy, in-
fidelity, insanity, unemployment, extreme poverty, mediaand other motivating
factors. The underlying causes of VAWC may be due to unequal gender rela
tions, patriarchal family orientation, exposureto violence or the family system
or resolving conflicts.

The perpetrator of the crime then undergoes criminal processes. Members
of law enforcement agencieswill conduct investigation after apprehending the
suspect through a warrant of arrest. Corresponding case shall then de filed
against the assailant to prosecute him for the offence committed. If found guilty,
he will be convicted in jail until his sentence is served. While in prison, the
correctional ingtitution will strive to reform and rehabilitate him with the hope
that upon hisreturn to society, hewill be ableto lead anormal and productive
life aslaw abiding citizen. Once released, his active involvement and partici-
pation in variousworthwhile activitiesin the community will prevent him from
committing a crime again. If unreformed, however, he will become a police
problem anew and the cycle of criminal process continues.

* The Violent Act

Theviolent act committed may be physical, sexual, emational/psychological
or economic in nature. It may occur at home, workplace or in the neighborhood.
Filipino women and children here and abroad may be victims of violence,
defining anational aswell asinternational dimension of the VAWC praoblem.

Asaconseguence of abuse, the victim may suffer physical injury, permanent
disability, undergo emotional trauma and has to be institutionalized, that is,
brought to hospital, crisis center, correctional institution, etc. Moreover, vio-
lence may also lead to death, strain the victim’s family relations, hamper op-
portunities for employment, education and career advancement, or cause may
other debilitating effects.

» The Victim and Service Provider

Thevictim may either suffer in silence or report the incident to any or several
of the following agencies. the barangay, police, hospital, prosecutor, court,
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school, social welfare, non-government organizations, etc. Accordingly, the
reporting agency will provide appropriate support services to the victim such
aspolice assistance, medical care, legal aid, education and temporary shelter,
livelihood program, among others. The provision of servicesto both victim and
perpetrator is aimed at prevention and elimination of violence, extension of
support services and rehabilitation.

4.4 Proposed statistics to be collected for VAWC

Using the statistical and conceptual framework, the statistics to be collected
were identified as follows:

1. Statistics on the perpetrator.
a) Demographic profile of perpetrators by sex, age, civil status, educational
attainment, employment status, income level, geographic area, etc.

b) Number of perpetrators:

» By category if assailant (civilian, police, military, public official)

» By weapon/means used (firearms, bladed weapon, blunt instrument,
hands/feet, etc.)

» By history of substance abuse (alcohol, drugs, both, none, unknown)

By disposition/whereabouts of assailant (arrested, on bail, convicted, at
large)

2. Statistics on violent act
a) Number of cases

* By place of commission (home, school, workplace, neighborhood, within
and outside country)

» By form of violence committed (physical, sexual, emotional/psychologi-
cal, economic)

» By motivating forces of perpetrator (alcoholism, drug addiction, jealousy,
infidelity, insanity, unemployment, extreme poverty, media, etc)
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By consequence of violence committed (physical injury, permanent dis-
ability, emotional trauma, death, institutionalized, strained family rela-
tions, hampered opportunities for employment, education and career ad-
vancement, etc.)

3. Statistics on victim

a) Demographic profile of women victims by age, civil status, educational
attainment, employment status, income level, geographic area, etc.

b) Demographic profile of child victims by age, civil status, educational
attainment, employment status, income level, geographic area, etc.

¢) Number of victims.

By relation to perpetrator (immediate family, relative, classmate/teacher,
co-worker/employer, stranger, etc.)

By type of service provided (police assistance, medical care, legal aid,
education, temporary shelter, counseling, etc.

Victimization rate of women

Victimization rate of children, 0-17 years old

Leading crimes against women and children

4. Statistics on service provider

a) Prevention and elimination of violence

Number and type of researches undertaken related to VAWC

Number and type of information and advocacy campaigns conducted
Number and type of trainings among law enforcers, health and social ser-
vicespersonnel, and lega practitioners conducted to effectively assist vic-
tims of violence

Number and type of bills, laws, policiesand other legal provisionsfield/
enacted/passed for the protection of women and children



NATIONAL COMMISSION FORHUMAN RIGHTS

b) Support servicesto victims

Number of cases served on women in especially difficult circumstances
(battered women, victims of rape/incest, involuntary prostitution, illegal
recruitment and armed conflict and women in detention, neglected/aban-
doned/unwed/standees)

Number of cases served on children in especially difficult circumstances
(abandoned, neglected, sexually-abused/exploited, physically abused,
disabled, youth offenders, street children, victimsof child labor and child
trafficking, children in situation of armed conflict, children of indigenous
cultural communities, children victims of natural disasters)

Number of cases served on Filipino women and children overseas
Number of crisis centers, shelter structures, counseling clinics and other
intervention facilities set up for women and child victims of violence
Allocation/total budget for providing servicesto victims of violence by
source of funds.

Percentage of government expenditures on support systems for victims
of violence over total budget.

¢) Punishment and rehabilitation of perpetrators

Number of cases by classification of offense (child abuse, physical injury,
murder, rape, acts of lasciviousness, etc.)

Ratio of field cases over prosecuted cases by action taken(settled/re-
solved, pending, dismissed/closed, etc.)

Inmate rehabilitation by kind of program (health, education and training,
work and livelihood, sports, religious, etc.)

Ratio of human rights violations against women and children over total
human rightsviolations reported by classification of offense (murder/ho-
micide/execution, torture, arrest/detention, disappearance, €tc.)

4.5 Assessment of existing administrative forms

An assessment of existing in-take forms and summary reports of a number of
government and non-government agencies was undertaken. It covered the data
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contained in the forms, the frequency of data generation/reporting, level of
disaggregation, flows, mode of dissemination and the statistical capability
of the agency. The results were used in integrating the data collection efforts
among concerned agenciesto ensure the generation of VAWC data on aregu-
lar basis and the sharing of data among concerned agencies.

Among the recommendationsidentified to improve formsand resolve prob-
lems inherent in the existing reporting system are the following:

* A uniformintake form to serve athe standard data capture document;

» Standardization of concepts and definitions;

» Enhancement of the statistical capability of agenciesinvolved in moni-
toring VAWC cases; and

» Datanetworking and closer linkages among concerned agencies.

4.6. Glossary on VAWC and other Related Concepts

The glossary was developed for statistical purposes to promote a common
understanding and interpretation of statistics on VAWC and make statistical
reports comparable across agencies. It consists of two parts, namely: Violence
Against Women and Violence Against Children. The concepts and definitions
conform with the CEDAW, CRC and related Philippine laws on the rights of
women and children.

4.7 Satistical Handbook on VAWC

A compilation of available statistics on VAWC was al so published asan integral
part of the methodology to generate and improve VAWC datistics. It also con-
sists of two parts —Violence Against Women and Child Abuse. The statistics
presented in the publication are based on datafrom administrative in-take forms
used bay various government and non-government agenciesin handling cases
of VAWC. Hence, the statistics presented coversonly reported cases of VAWC;
nonetheless, it provides avaluableinsight on the recent trends and patterns of
VAWC problemsin the Philippines which reveal ed that the number of VAWC
casesisvery significant and that it happensin all regions of the country.
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5. PROBLEMS ENCOUNTERED AND RECOMMENDATIONS
ON MEASUREMENT OF VAWC AND HUMAN RIGHTS

The development of amethodol ogy to generate VAWC statisticsis but awork-
in-progressin the measurement of this concern and the wider realm of human
rights. The measurement is further complicated by the need to broaden/deepen
understanding and awareness of gender issuesand VAWC by agenciesdirectly
providing servicesto women and children aswell as other concerned agencies
generating VAWC statistics. Enhancing their knowledge is but critical and
crucial in ensuring the soundness of datato be collected and generated. M ean-
while, the VAWC framework shall form part of awider statistical framework
for public order, safety and justice and a system of monitoring human rights.
Such amonitoring system will be put in place as articulated in the Medium-
Term Philippine Development Plan, 2001-2004 as a strategy for promoting
respect for human rights.

The prevaence of VAWC remainsto be adatagap since available data cover
reported cases only. The problem isfurther complicated by difficultiesin col-
lecting data on domestic violence due to the culture of silence surrounding
VAWC. Among the reasons for non-reporting are (a) domestic problems are
considered purely private affairs; hence, are unlikely reported; and (b) the
stigma attached to domestic violence discourages victims and their families
from reporting these incidents to authorities. While there are limitations, the
periodic conduct of asurvey on VAWC estimates should be done. The design
of the survey will haveto seriously consider methodological and legal aspects
dueto the sensitiveness of the issue. Based on the experiences in the conduct
of the Philippines National Safe Motherhood Survey in 1993, the interview-
erswereinstructed to take special carein conducting theinterview and to make
extra effort to obtain privacy. Despite these precautions, underreporting of
domestic violence and rape till occurs in such a structured inquiry.

Zeroing in on the rights of children, whom devel opment planners consider
as the most important resources for the future and will care for the nation to-
morrow, an areato be strengthened isthe child monitoring system. The system
will providevital indicators on children developed using ahalistic view of the
child through arights-based and life cycle approach.
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6. CONCLUSION

The Philippine Statistical System faces tremendous challenge in generating
reliable and relevant indicators and statistics on human rights with focus on
women and children and covering the whole gamut of human rights concerns.
Sharing of country experiences in measuring the incidence, severity, trends,
causes, nature, and consequences of violence and other human rightsviolations
will be useful to national statisticians in addressing the data requirements of
policymakers, legislators, law enforcers and service providers at the domestic
and international arena.
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Center for Study of Violence, its creation and of its main research lines. The
second part is dedicated to ground the studies devel oped regarding the police
violence, emphasizing the process of return to democracy of the Brazilian
society in the 80's and the persistence of the gross human rights violations
along this process. In the third part is introduced the press databases about
police violence —the databases kept by the Center with the purpose of moni-
toring these gross human rights violations. Besides the history of the creation
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1. THE CENTER FOR THE STUDY OF VIOLENCE

Democratic governance and a new Constitution in Brazil have proven not to
be enough to ensure the reform of state institutions towards the protection of
rights of citizens. The government no longer simply ignore human rightsvio-
lations, asit did during the period of populist democracy (1946-64), and it does
not directly engages, asit did during the military dictatorship (1964-85) in
violations. On the contrary, the federal government has begun to play an im-
portant rolein trying to build some mechanisms of accountability for human
rights crimes. But in many instances states institutions, rather than saf eguard-
ing the rule of law, have in fact contributed to undermine it, for instance,
through the use of brutal and lethal tacticsto deal with violence.

Indeed despite 16 years of democratic consolidation we can safely state that
most of the policesforces, in Brazil, still tend to see the rule of law as an ob-
stacle rather than an effective guarantee of public security. They and other
institutions of the criminal justice system tend to act as border guards protecting
the elite from the poor. Besides torture, which is almost routine, summary
executions of suspected criminals by the military police seem to be endemic.
Brazil with other democratic countries (not including those experiencing inter-
nal warfare), has the highest rate of lethal police violence.

This resistance to change by key areas of criminal justice system has pre-
sented tremendous challenges for research centers and human rights organiza-
tions, forcing them to find new ways of conceptualizing human rights and
defining new strategies appropriate for these changed circumstancesto create
effective and viable mechanisms for the protection of human rights, particu-
larly of the poorest.

The Center for the Study of Violence, of the University of Sdo Paulo, formed
in 1987 thefirst program linking human rights activism and human rights re-
search, just two years after the return to democracy. The areas of research were
defined in relation to the concrete problemsfacing Brazil’ s new democracy: the
absence of therule of law and theinaccessibility of the justice system for non-
elite; structural racism and racial discrimination; and the lack of accountabil-
ity for state actorsimplicated in human rights and other crimes.

The Center began investigating illegal practices, documenting themin re-
ports, carrying out fact-finding missions, and receiving complaints of human
rights abuses from the citizenry. As such it in pioneering sociological research
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that adapted and refined criteriato measurethe arbitrary use of lethal force by
state agents. The Center wasthefirst group to provide evidence of the abusive
use of force by the policein Brazil and thefirst result of thiseffort wereajoint
publication, with Americas Watch (now Human RightsAmericaWatch) in 1987
the first report on police abuse after the return to democracy. This report was
critical in raising awareness of the lawless official violence that plagued Bra-
zil after the return to democracy, and helped to begin the identification of se-
rious shortcomingsin the performance of the police. Thisanalysisrevea ed that
between 1971 and 1980 the policein the state of S&o Paulo alone killed more
than 3.000 people.

Simultaneously to the various research projects, an extensive data base on
gross human rights viol ations was devel oped and i mplemented to monitor how
society and how the criminal justice system reacted to gross human rightsvio-
lations. This monitoring until now has been done through our data basis on
three types of gross human rights: lynching, death squads and violence by the
police.

2. THE DATABASE ON POLICE VIOLENCE

The existing database store information about these violations since the 1% of
January of 1980 to the present. The databases are fed by clippings made from
thenationd press. Thislong term monitoring hasalowed complex analysis of the
phenomena set against specific aspects of the social, economic, political and
“public security” scenarios (such asthe overal criminality rate). The dataavail-
able sofar has allowed researchesto follow in timethe pattern of theviolations:
the profile of the victims and aggressors and the actions by the criminal justice
system. Analysis of the information stored in the data basis has show that cer-
tain types of gross human rights violationstend to occur morein certain cities
and that within the cities again there is a concentration of eventsin specific
areas.

The datarefer to Brazil but it isfar more detailed for the estates of S&o Paulo
and Rio de Janeiro due the sources used. Five newspapers are used at present?

2 Newspapers: state of S&o Paulo: Folhade S. Paulo, O Estado de S. Paulo, Diério de S.
Paulo; state of Rio de Janeiro: O Globo, O Dia.
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and despite the fact that they are identified as national newspaper they to tend
to cover in greater detail their own localities.

The use of the national press derives from the lack or the difficultiesin the
accessto official data.® The press represents agood source of information about
how culture is representing this form of violence. Still the pressis afragile
source of information in terms of thereliability of theinformation. Thissource
cannot be used to measure the size of the problem- but it can inform about more
qualitative aspects of the phenomenon. The other problem isthat at this point
the official data cannot be considered fail proof either.

There are serious limitations to the official sources the most important be-
ing the lack of autonomy vis avisthe political powers aswell as corporation
loyaltiesthat can exert much pressure on thosein charge of providing informa-
tion to the public. An example of such pressures was evidenced in S&o Paulo
when in 1998 it was discovered that, for nearly four years since the publica-
tion of the figures on deaths caused by the police had become mandatory, the
figures had consistently failed to report deaths in confront with persons sus-
pected of involvement in criminal offenses by off duty police officers.

The press is an aternative source of information and one that allows the
identification of the profile of the violence committed by police forcesthrough-
out the country and that is informing the production of public opinion about
police forces. The actions described in the press a so contribute to the devel-
opment and the continuous re-making of theimage of: crime, the policeforces,
the criminalsinvolved in police action, the criminal justice process and finally
of civil society, in particular, that of non-governmental organizations.

3. THE DEFINITION OF POLICE VIOLENCE
Because of the difficulty in distinguishing precisely —through the information

extracted from the press material— those casesin which there was abusive use
of theforce, it was decided to include in the data basis about the police violence

3Therole of Police Ombudsman is new, in S0 Paulo the position was created in 1994, and
at present there arefive statesin Brazil that have a police ombudsman. Publication of data about
deaths caused by the policein the state official newspaper became mandatory (through legisla-
tion) also very recently.
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all the casesinvolving police agents whose actions resulted in injuries or vic-
tims' death.

Distribution of police violence cases, Brazl - 1980-2001

Source: Banco de Dados da Imprensa Sobre as Graves Violagdes de Direitos Humanos
—NEV/USP — FORD/FAPESP/CNPq.

Distribution of cases by period, Brazl - 1980-2001

Source: Banco de Dados da Imprensa Sobre as Graves Violagdes de Direitos Humanos
— NEV/USP - FORD/FAPESP/CNPg.

From 1980 to 2001 it was recorded 6838 events of police violencein Brasil.
The first chart shows the distribution by year. In the second it’s shown the
distribution by period.

In the database, police violence, is categorized according with the context
inwhich it occurs: routine action, interventions by armed policemen while on
duty (during the preventive patrols and investigating criminal offenses); off-
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duty the context in which the policeman actsto stop acriminal act while
off duty or while moonlighting (more often as private security); prisonriotsre-
pression (interventions by armed policemen in prison and police station riots);
public demonstrations repression (interventions by armed policemen to con-
trol strikes and public parade of protest).

Part of the violence by Military policemen takes place during confrontations
between policemen and civilian suspected of some criminal offense. The con-
text for confrontations are the routine patrolsin poor areas or in densely occu-
pied areasin particular in the working class areas- places were policemen feel
more vulnerable despite the fact that most policemen are recruited from this
same group. Patrolsvary: some are really routine drive by, some may involve
apoliceresponseto acall fromthe public or aresponseto a suspicious behavior
spotted by some patral car. These two types may result inthe call for reinforce-
ments and would attract more attention because of the number of cars and
police personnel involved. Another setting for police violence within routine
actions arethe search patrols-that can lead to house being broken into without
acourt warrant. In al these contextsillegal methods are applied- constraints,
threats, excessive use of force are all applied to restrain and to immobilize
citizens that for some reason were deemed to be suspects.

It isnot uncommon for policemen to execute suspects as result of what they
label as a case of “resistance to police orders followed by death”. In this per-
spective police action isjustified. Analyzing data concerning the state of Sao
Paulo, Pinheiro et al (1991) reveal ed that in such settings policemen arein fact
responding to instructions to contain criminals at any cost which impliesin
shooting to kill instead of shooting to immobilize.

The major problem being raised by scholarsand practitionersisthat of what
are the limits for the use of force. Thisin turn demands the discussion about
what models of police are compatible with the Rule of Law. Some use of force
by police officersisinevitable To reduce violent crime, violent forms of con-
trol have been employed, often with disastrousresults. Law enforcement agents,

4 As Skolnick and Fyfe have stated: “ aslong as some members of society do not comply with
law and resist the police, force will remain an inevitable part of policing. Cops, especialy,
understand that. Indeed, anybody who fails to understand the centrality of force to police work
hasno businessin apoliceuniform. [...] Themost critical isthe question of escalating force: how
much and with what instrumentality is force appropriate in the myriad situations officers con-
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when acting under the pressure from “public opinion”, tend to subscribe to a
philosophy that the end justifies the means “ repress crime at any cost”, in this
processinstances where they expressdisregard for theright to life of suspects
of crime (and often for those in the vicinity of the events) have not been the
exception.

By the end of the 1980’s and the beginning of the 1990's, police violence
escalated. There is consensus among police scholars and police practitioners
that police violence and police corruption go hand in hand. A violent police
force, in general, isapoliceforce where corruption thrives. Police abusive use
of forcegrew, in Brazil, as grew denounces of policeinvolvement with all sorts of
illegal activities: specially thosethat provided strong financial incentives such
as those that activities like drug traffic, kidnapping, cargo robbery and other
forms of organized crime could provide. Parliamentary Commission investi-
gating organized crime activities, have highlighted over and over theinvolve-
ment of police forces with criminal activitiesin most states of the federation
andinvolving all levels of decision making. Not surprisingly as many members
of thecivil and military policeforces have been involved with death squads and
with vigilante groups.

Abusive use of the force by the Military Police® goeson and are internally
labeled as “lawful exercise of their duty” and as response to “resistance to
arrest”. Despitethe lack of reliable official national dataon police violencein
Brazil, inthe city of S0 Paulo, the number of civilianskilled in confrontation

front on the street? State criminal laws distinguishing criminal conduct from acceptabl e use of
force attempt to operationalize the distinction with admonitions to the effect that officers should
use no more force than is necessary or reasonable, or that force should be used only as a last
resort” (Skolnick & Fyfe, 1993, pp. 37-38). The use of force is at the core of modern policing
asclearly stated by Bittner when defining modern police as: “amechanism for the distribution of
non-negotiabl e coercive force employed in accordance with the dictates of an intuitive grasp
of situational exigencies’ (Bittner, 1990, p. 131).

5 Preventive policing is done by state Military Police forces which despite the name are not
part of the Armed Forces but can be called to help the Army in a state of emergency. The judi-
ciary palice, i.e. the police that investigates criminal offensesis the Civil Police. Both police
forces are state forces and hierarchically they are subjected to the state Secretary of Public Se-
curity and he/she to the state governor. The municipal policeisnot alaw enforcement agency
but itisasecurity group that, isin charge of protecting the municipal buildings, land and instal-
lations.
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with the police significantly increased in the period 89-92, while the number
of policemen killed has remained unchanged (except for the period 1990-91
when there were sharp variations).

Inthelast 15 years, 15 times morecivilians have died in confrontationswith
the police than police officers. In 1992 this ratio grew to 23 times more civil-
ians being killed than policemen. (NEV-USP, 1993). Thesetragic events seem
to have had their climax with the massacre at the Carandiru Penitentiary (Oc-
tober, 1992). The description of the events suggests—as reported by Marques
and Machado, (1993) and by Pietd and Pereira, (1993)—° that the police
employed excessiveforce. This episode revealed that the police forceinvolved
inthekillingslacked training despite being an elite group presumably prepared
to act in critical situations as result a number of lives -111 were |ost.

The data presented so far suggest that abusive or excessive use of forceis
not absent from police violence. Despite the fact that the reports of policevio-
lence in the press are not homogeneous,” in terms of the quality and depth of
the information, still it is possible to examine whether the force being used is
or is not excessive.

The possibility that excessive use of force istaking place will be examined
using the following indicators:

* ratio of fatal versus wounded victims;
 average number of victims per case;
 and average number of policemen per case.

The data from the data base indicate that there are strong indicators that
policeviolencein Brazil, istheresult of the use of excessive and even abusive
use of force. The graph that follows refers to the number of civilian victims
reported in the cases that comprise the data base.

6 For other sources on police violence, see Pinheiro and others (1991) and Chevigny (1995)
Datafrom the S&o Paulo State Public Security Secretariat suggests adeclinein thistype of vio-
lence specialy after the Carandiru Massacre (October 1992), asaresult of pressurefrom domes-
ticand international public opinion. Figuresfrom the S&o Paul o Police Ombudsman shows that
killings by the police after having stabilized by 1997 began to grow by mid 1998. This growth
continued in 1999. Numbers of policekilled have also grown but about % of these deaths hap-
pen when policemen are off-duty.

7 Some reports are very detailed while others (the majority) are very economical.
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Distribution of cases by type of police violence. Brazil 1980-2001

Source: Banco de Dados da Imprensa Sobre as Graves Violagdes de Direitos Humanos
—NEV/USP — FORD/FAPESP/CNPq.

Total of police violence cases, n° of victims
and fatal victims. Brazil, 1980-2001

Source: Banco de Dados da I mprensa Sobre as Graves Violagdes de Direitos Humanos
—NEV/USP — FORD/FAPESP/CNPq.

Distribution of violence policial cases by total casualties
and fatal victims, 1980-2001
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The cases reported by the press reveal that between 1980 and 2001 at |east
18646 personswere victimsof policeviolence, 6812 of which werefata victims.

This violence which may or may not express the size of police violencein
Brazil, still provides enough information to strengthen the hypothesis that
policemen in Brazil may be using excessive violencein their routine policing
activities asthe proportion of personswho arekilled to that of personswho are
wounded is very high.

Total of agressors and victims. Brazl, 1980-2001

Source: Banco de Dados dalmprensa Sobre as Graves Viol agdes
de Direitos Humanos — NEV/USP — FORD/FAPESP/CNPq.

In sometypesof action, especially in routine police action, thereisin average
3 police agentsfor each victim. Considering that such actions gather alsothelarg-
est number of homicides, enhancing the disproportion between therisk presented
by the personsin confront with the police and the magnitude of the response.

Total of agressors and victims. Cases of routine actions and off-duty.
Brazl, 1980-2001

Source: Banco de Dados da Imprensa Sobre as Graves Violagdes de
Direitos Humanos — NEV/USP — FORD/FAPESP/CNPQq.
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Thereison average much disproportion between the number of policemen
and the number of victims. Even if one considers that a case may involve a
greater number of personsthan that of casualtiesthis number could not approxi-
mate that of policemen or €l se the police would be dealing with an exception-
ally high number of incidents involving gangs and other forms of organized
collective delinquency.

This overwhelming presence of the policein the events reported emphasize
the idea that excessive and abusive force is routinely used. With such large
contingent of police officers available at the scene should a suspect have to be
detained there are other means of protecting the citizens and of preserving the
law and public order other than shooting. Furthermore should the use of guns
be necessary there are meansto immobilize the opponent without having to kill
him/her. The lack of proportion represented by the actual threat posed by the
suspects and the great number of fatal outcomesindicate that morethan aran-
dom result the deaths are an intentional result and not of an attempt to contain
or to immobilize the suspect.

3. GEOGRAPHICAL INFORMATION

From 2000 on, the Center for Study of Violence started a new stage in the
project of monitoring of the gross human rights violations.

The data available so far has allowed researches to follow in time the pattern
of the violations: the profile of the victims and aggressors and the actions by
the criminal justice system. Now we want to refine and optimize the use of the
data: @) exploring the contexts of the events and b) studying the performance
of the criminal justice system.

To explore the contexts of the events means that we will incorporate anew
unit of analysisto the cases: instead of relying only on the characteristics of the
aggressors and of their victims we have began to focus also on the context in
which the violations occur. We will jointly with researches from the School of
Architecture and Urban Studies and identify the physical and socioeconomic
contexts in which the violations occur.

Analysis of the information stored in the data basis has show that certain
types of gross human rights violationstend to occur morein certain citiesand
that within the cities again there is a concentration of eventsin specific areas.
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If violations are not randomly distributed how can we explain that they repeat-
edly take placein certain districts? Isit possible that specific types of victims
arefound in specifics situations and that the type of gross human rightsviola-
tion that develops in such conditions? If gross human rights violations are
fostered by lack of access to other rights could it be that most violations take
placein areasthat present overlapping deprivations? What isto be explored is
whether there isarel ationship between settings and violations, whether physi-
cal, social and organizational aspects of the context generate opportunitiesfor
violations. In sun wewill explore whether we can link lack of accessto social
economic rights to gross human rights violations.

METHODOLOGY

Geographical information (GIS) will be used to spatially locate the gross hu-
man rights violations from the data basis. This information will be integrated
with datafrom census, health and other criminal justice datato test models of
risk factors. Thisanalysiswill also include social, economic and physical char-
acteristics of the neighborhoods studied.

The contextual analysis of the gross human rightsviolationswill be limited
initially to the Greater S0 Paulo area. This areais acceptably mapped, a not
too frequent feet. Also some of the data needed is already mapped albeitin a
aggregate way. Part of the challengewill beto disaggregate the information and
to plot it by street. In the analysis we will ook for the patterns of social eco-
nomic rightsviolations and their connectionsto gross human rightsviolations,
in particular to whether risks of violations add up and increase the probahility
of further violations.

We have began to identify the physical and socioeconomic contextsinwhich
the violations occur for the city of S&o Paulo. The following data was identi-
fied, collected and mapped:

* Hospital beds per 1000 i nhabitants across the Municipality of S&o Paulo
» The distribution of drug use arrests and of drug traffic arrestsin the
Municipality of Sdo Paulo, according with police stations
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It was selected from the police violence data base, homicide cases ocurred
in the metropolitan area of S&o Paulo for the periods of 1986-1990 and 1996-
2000. The numbers attained were distributed for the districts of the municipal-
ity and for the cities within the Great Sao Paulo.

Yearly arepresentative sample of cases of grosshuman rightsviolationswill
be retrieved from the courtsin order to fill in one of the major informational
gaps of the data basi s: the outcome of the casesthat madeit into the press. This
information will also be added to the context analysis.

FIRST RESULTS

The maps presented illustrate the distribution of some resourcesin the differ-
ent areaswithin the Great Sao Paulo. The presence or absence of such resources
isan important indicator of the degree of access to citizenship the peopleliv-
ing in those areas have. From comparing such resources (or the lackness of
them) with the criminal data and the numbers obtained from the newspapers
about police violence, it's expected to get to the answers for the rank of ques-
tions set in the targets of the project.

We selected some maps, among them the number of hospital bedsfor thou-
sand inhabitants and their distribution for district (it's easy to see the better
distribution in the central areas and broader privation in the peripheric dis-
tricts). The same happens for the distribution of the urban sewerage system.

Other informations that has been collected by the project reinforce the lack
of basic structure within those peripheric districts: information about the num-
ber of schools, leisure and culture establishments, libraries.

The police statitics show the homicide and drug traffic distribution within
the city (observesthat the homicides are concentrated in most peripheric areas.
Many of these homicides results from annihilation group actions and from
dlaughtering).

At last, we have the maps presenting the distribution of the police violence
casesin both selected periods: 1986-1990 and 1996-2000.

Beforethe digitalization of the information, we worked with thefeeling that
the police violence was happening again in peripheric and deprivated areas.
The distribution of the cases on the maps confirmed that fegling. In the next
stages of the research thetarget will bethe qualitative analysis of the caseshere
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presented, looking out for a better knowledge of the context in which they
occur. The qualitative analysis will emphasize mainly the reasons alleged by
the policemen for the occurrance of the confrontation that, in general, are re-
ported to the repression of urban criminality, above all the so-called crimes
against patrimony (burglaries). However, by the official statistics, the urban
criminality shows a unequal distribution within the society: burglaries and
thefts occur mainly in the central areas of the city while the homicides are
located in the more peripheric districts.

Moreover lessons seem not to be learned, asthese errors of judgement are
repeated over and over again. The profile of the victims may explain why cor-
rective measures are not a priority: most of the victims are poor citizens and
whose social status is evidenced in their clothing and looks. This pattern of
victimsindicates that for most police forces, in Brazil, thereislittle or no dif-
ference between being poor and being a criminal. Poverty isthen taken asa
clear sign of danger. The repetition of such fatal mistakes suggeststhat thisis
type of error is not identified as a problem- as errors that must be avoided, as
something that embarrasses or shamesthe policeforces. On the contrary, these
errors seem to be accepted by the police forces asintrinsic risks of their occu-
pation. This assessment seems also to find echo in public opinion asthe fatal
incidents rarely provoke public clamor. The exception is when they are wit-
nessed such as when they are somehow filmed and then shown on news pro-
grams then they evoke angry responses from citizens.
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THE SEARCH FOR INDICATORS OF AWARENESS
AND EXERCISE OF HUMAN RIGHTSIN ANGOLA

Alfonso Barragues*

A.CONTEXT AND METHODOLOGY OF THE POLL
1. Brief history of Human Rightsin Angola

The Republic of Angola, in its capacity as member of the United Nations Or-
ganization, has ratified the International Human Rights Charter and the Afri-
can Charter of Peoples and Human Rights, together with the principal interna-
tional human rights conventions.

Atthelevel of thedomestic legal system, Angola, inits Constitutional Law,
upholds national unity, human dignity, pluralism of expression and of politi-
cal organization and the respect and guarantee of the fundamental rights and
liberties as the foundations of the democratic rule of law.

Inlegal terms, the Government is, therefore, responsible for respecting and
creating conditionsfor the respect of human rights, and also for reinstating the
normal exercise of violated rights.

The deterioration of the human rights situation in Angolaaccounts for two
differentiated and interconnected scenarios. On the one hand, in the areas of
military conflict, violations arise from the consequences of the conflict on the
civilian population. On the other hand, in the areas where State administration
has been consolidated, these viol ations derive from the structural weaknesses
of the State and government institutions, for the protection of human rightsand
the rule of law.

* UNOA Human Rights Division, Institute of Economic and Social Research (A-IP)
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In the concrete case of Luanda province, which was the geographical area
for the conduct of the pall, the scenario for consideration is the latter.

2. Poll objectives

Aspart of itsstrategy for improving the full exercise of rights by the citizens,
the HRD/UNOA, in conjunction with TROCAIRE and the Attorney-Genera’s
Department, contracted the Institute for Economic and Social Research - (A-
IP) and the MOSAICO cultural center, to carry out an opinion poll in Luanda,
with the concrete aimof raising the awareness of the citizens about their knowl-
edge and exercise of human rights.

Theresult of the poll wasthe creation of adata bank and base indicators on
the opinions of the populations, pertaining to the awareness and exercise of
human rights, separated by variablesrelating to differencesin gender, incomes,
education levels, age and municipalities. The AlP Institute presented an enor-
mous quantity of datawhich currently isbeing stored and organized into adata
bank of over 300 tables and a 200-page report.

The constitution of a data base will serve, to start with, to measure the
progress in awareness and exercise of human rights over time.

Tothisend, asecond poll will betakenin late 2002. In this manner, we shall
be contributing to make it easier for all institutions involved in human rights
in Angolato define more rationally our actions of intervention.

The objective of the present document isto share the results of the poll between
the partners of the government and civil society, wishing that they will utilize
all information accumulated to improve the human rights situation in Angola.

3. Awareness of the functions and authority of the Attor ney-General
of the Republic and of the Tribunals.

Awareness on the part of the citizen of the State organ like the Attorney-Gen-
eral and the Tribunals, is essential for the resolution of problems and legal
conflicts which emerge daily. Ignorance, sometimes due to the low level of
accessibility and visibility of these bodies, causes situationsin which the citi-
zenlooksfor alternatives, sometimesillicit ones, for resolving legal problems.
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The quantitative poll, on grounds of technical restrictions, focused on the
measurement of the awareness about the Attorney-General’s Department, as
that institution ismore directly connected to the supervision of legality and, in
thisregard, the one which by vocation guarantees the aggrieved rights of the
citizen, in the first instance. The qualitative poll devoted greater attention to
the tribunals.

Awareness about the Attor ney-General’s Department isquite limited. Prac-
tically some 50% of the population lacks formal awareness, as the specific
functions it discharges. An alarming result which proves that some social
groups, in particular, persons of none or low educational level, women and the
residents of some outlying neighborhoods, reveal avery low leve of awareness.

The Attorney-General’s Department has taken steps to advertise its work
more to the citizen. Among the many disseminating actions, it isimportant to
underlinethe TV program “Law for All”.

Questioning the citizens about TV and radio programs dealing with human
rights, the program “Law for All”, was the most easily identified by the
interviewees, with a 54% response rate.

Given the success of the program, it would be important to think of multi-
plying communication formulae to reach those groupswhich, precisely exhibit
greater levels of deficit and which, perchance, do not have accessto TV or the
high linguistic records.

Wewish torecall at this point the comments madein Section D about trust,
in the light of the data which indicated agreater level of trust than mistrust in
the Attorney-General’s Department (4%) and in the tribunals (7%), that this
might lead to the belief that these ingtitutions are not lacking patronage and, yet,
the implementation of program in favor of greater awareness, possibility of
access and efficiency in the performance of their functions, could trandateinto
agradual increase in the positive experiences and in the level of trust.

FINAL CONCLUSIONS AND RECOMENDATIONS

1. Conclusions

The data gathered from the poll on human rightsheld in Luandain June 2000,
make it possible to arrive at the following conclusions:
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1.1 About 15% of the population is unaware of their rights or they hold such
alow level of awarenessthat they do not know what theserights signify in their
practical lives. This percentage population is principaly illiterate or of alow
elementary educational level. To aless extent, the women and the residents of
the outlying neighborhoods suffer from this deficiency of awareness.

1.2 Though agenera and vague notion of human rightsis shared by theremain-
ing 85% of the adult population interviewed, this notion relates to the moral
dimension of therights. Sightly over half the adult population interviewed is
not even aware of thelegal dimension of human rights, asthe supra-legal limit
of government action and by its agents, nor that they can appeal to restrain
government actionswhich may incur violations; nor arethey awarethat in case
of human rights violations, they can resort to the Sate institutions to address
their exercise, for the punishment of the violatorsand for the reparation for the
damage caused. Definitively, acceptance as normal of actions conducted by
agents and the powers of the State which result in human rights violations,
indicate an unawareness of human rights asrestrictivelegal rulesupon govern-
ment action.

1.3 For over half the adult population interviewed, the existence of Satein-
stitutions charged with over seeing human rights and for authority the punish-
ment of the perpetrators, as for example, the Attor ney-General’s Department
and thetribunals, is confusing. Ample sectors of the population cannot grasp
the usefulness of someinstitutions, like the municipal tribunals, because they
arenot yet installed and functioning throughout all municipalities of the capi-
tal city.

1.4 Thelevel of trust intheinstitutionsisvery low, either for factors connected
to the functioning and credibility of the same, or through ignorance of their
practical role.

1.5Asaresult of the previous points, we can conclude by saying that roughly
half of the population is unaware of how to utilize their rights.

1.6 Thereisthe need to collect data on awareness and the exercise of human
rights in a systematic manner, for their utilization, later, in information on
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policies of positive change in human rights. In the concrete case of the poll
presented in this report, the information contained in the present document is
minimal, as compared to the entire volume of information gathered by the
pollsters and not yet exploited.

2. Recommendations

2.1 With regard to the human rights awarenessin their moral dimension, for-
mulae must be exploited to reach the target groups which present the largest
deficits. Below, we mention some of the actions recommended:

» Radio programs devoid of rhetoric, in simple language and direct mes-
sages, especialy addressed to persons of scanty or no educational level.

» Between 80% and 90% of the citizens consulted appear to have some no-
tion of the moral dimension of economic, social and cultural rights. Yet,
the legal dimension of therightsin their relationship with responsibility
which ariseswhen they areflouted, is not adequately known by some 50%
of the population.

Rightslike property subject to legal protection by the State has two impor-
tant implications:

First, the rights are not understood as a property, whose ownership and
exercise can be upheld before the organs of justice. Secondly, the government
isnot seen asthe principal guarantor of the respect for rights by an ample sec-
tor of the population.

Definitively, the acceptance as normal of actions conducted by the agents
and powers of the State, which violate human rights, indicates an ignorance of
the rights as restrictive legal rules limiting government action.

3. Exercise and defense of human rights
through the resort of justice

The poll intended to measure, based on the opinions of the interviewees, their
attitude regarding the defense of the effective exercise of therights, in case they
are obstructed or violated. Consequently, there as an attempt to measure
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whether the persons had afavorable opinion in defending the exercise of their
rights, through legal or institutional means.

Discussion among the focal groups

Theissue of the exercise of rights, in principle, isaccepted by theinterviewees
inthe groups. However, the evaluation of thework of theinstitutionswhich see
to the safe keeping of rightsisgenerally negative, bothin termsof discredit and
for lack of confidence.

Though 75% of the population isin favor of the exercise of their rights
through appeal, amore detail ed analysis indicates the existence on an impor-
tant split in the tendency of exercise, with regard to the level of education
achieved, since those whose education ismore basic present serious deficitsin
the exercise of rights. Some of the responses indicate spits between the ex-
tremes, which oscillate between 25 points, sometimesrising (in the case of the
prosecutor) to 40 percentage points bel ow the average.

With regard to gender and age, ahigh deficit wasverified, although it wasless
drastic that in the educational variable, to the detriment of the women and the
older age groups. It was verified that there was a pattern of response similar in
all questions of this section, with fluctuations of between 5 and 9 percentage
points among these two variables, as against men and the younger age groups.

In conclusion, theilliterates, mainly followed by women and those over 34
years of age, arerelatively less aware of the exercise of rights through the in-
stitutionally defined channels.

In addition to the detailed analysis by variables mentioned above, the high
level of awarenessasto the exercise of rightsthrough institutional appeals must
be differentiated by the level of awareness of theinstitutionswhich understand
there appeals, as well as by the levels of trust in these institutions.

4. Trust and awareness of the institutions

4.1 Trust in the institutions

Inthe poll, theinterviewees were asked to indicate in whom they placed greater
confidenceto resolve their human rights problems, when they occur. Besides,
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they were asked in the reverse sense, in whom they trusted less. In the table
presented in the continuation, each one of the 1511 interviewees had to cat a
vote for theinstitution in which they placed greater trust and another vote for

the ingtitution in which they placed less confidence.

Institutions

for the protection Less More

of Human Rights confidence confidence
Police 19% 13%
Parliament 5% 8%
Friends 13% 3%
Provincial Governor 3% 4%
Mass Media 3% 5%
Attorney General 3% 4%
Churches 6% 10%
NGOs 4% 2%
Political Parties 8% 1%
Ministry of Justice 1% 15%
Family 4% 10%
United Nations 4% 8%
President of the Republic 11% 3%
Tribunals 3% 7%
Proffessional Associations 3% 1%
Traditional Authorities 10% 2%
Total 100% 100%
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MEASURING GOVERNABILITY, DEMOCRACY AND HUMAN
RIGHTS: THE CONTRIBUTION OF HOME SURVEY S

Francois Roubaud*

INTRODUCTION

The Conjunction of therelativefailure of the structural adjustment policiesand
the extension of the concept of poverty to extra-economic dimensions led
governmentsand international organizationsto an awareness of theimportance
of new factors, such asgovernahility and demaocracy, the adhesion and partici-
pation of the populations, setting them at the heart of their development strat-
egies. Increasingly, it seemsthat devel opment issues cannot be addressed solely
through the angle of economic growth. In fact, the construction of efficient
policies for the struggle against poverty must take into consideration and try
to understand the interactions among at least four dimensions: certainly growth,
but also distribution (of income or assets), the quality of the institutions (par-
ticularly public ones), and the type of palitical regime. Thisiswhy the notions
of “good governability” and democracy are set at the forefront today as fun-
damental determinants for success in terms of economic policies, and gener-
ally, of the levels of development of the countries. They not only have an in-
strumental function (democracy contributesto good governability by favoring
growth and limiting inequalities) but al so represent constitutive dimensions of
the wellbeing of the populations. For example, the respect for individual lib-

1DIAL: International Insert and Development [www.dial.com]. Frangois Roubaud: econo-
mist IRD, director of the unit investigation CDPFE (Growtn, Inequity, Popolation and State
Role); roubaud@dial .prd.fr.
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erties (political freedom, freedom of expression, etc.) can be considered an
intrinsic component of development: in the same manner, an integral admin-
istration increases the sense of justice, reducing discriminatory practices
(among other means, through areduction in corruption).

The objective of this contribution is to show the contribution of home sur-
veysas astatistical instrument for the elaboration and continuation of indica-
tors of governability and democracy in devel oping countries (PED - Paisesen
Desarrollo). Thefirst part questionsthe potential contribution of home surveys
to the construction of afollow-up/eval uation mechanism of governability and
democracy: the objectives, principles and main difficulties. These reflections
are made in ageneral perspective for implementing public policies and espe-
cialy for putting them within the context of new international strategiesfor the
struggle against poverty. In the second part, we will illustrate our purpose with
concrete and select examples, essentially extracted from experiences acquired
in Madagascar, within the framework of the? project MADIO.

|I. GOVERNABILITY, DEMOCRACY AND HUMAN RIGHTS:
WHAT CAN WE EXPECT FROM HOME SURVEYS?

The World Bank and the International Monetary Fund (IMF) issued ajoint
initiative at the end of 1999 that placesthe struggle against poverty at the center
of the development policies. All the low-income countriesthat wish to benefit
from financial assistance from one of these organizations, or from a decrease
of their debt within the framework of the Heavily Indebted Poor Countries
(HIPC), must prepare a program for the struggle against poverty, in French
called Document Stratégique de Réduction de laPauvreté (DSRP), or Poverty
Reduction Strategy Papers (PRSP). The principles of the PRSP provide two
major innovations: that the Bretton Woods | nstitutions (BWI) makethe struggle
against poverty their main objective, without taking into consideration struc-
tural adjustments; then, to adopt a participation process concept for the defi-
nition and follow-up of the PRSP that represents a potential factor in the

2 Project MADIO (Madagascar-Dial - nstat-Orstom) is a project that supports the rehabili-
tation of the statistical nacional mechanism and the macro-economic analysis.
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strengthening of democracy in the countries whose population generally has
few means of expression.

Accountability, empower ment, ownership, voicing:
the key words of the new development policies

With the launching of the PRSP, THE BRI began a mgjor change in terms of
the previous practices. Before, even if national experts participated in the defi-
nition of policies, and the latter where the object of negotiations, the poor
countries did not have that much clout and had a small margin for maneuver-
ing. The information accessible to the public was more than limited and most
of the documents used during the negotiations remained confidential .

The amost generalized failure of the Structural Adjustment Plans (SAP) in
the low-income countries, particularly Africa, originatesin social or political
blockadesthat present obstaclesto theimplementation of the programs, aswell
asalack of efficiency of the foreseen measures, even when they were applied
effectively. Two flaws subjacent to the manner of intervention of the BWI
explain this situation in great measure. On the one hand, it was supposed that
international expertswerethe best choicein defining adequate policiesfor the
country, based on the notion of best price. On the other hand, being considered
asincompetent and marginalized in the elaboration of strategies, those respon-
sible at anational level were considered as having the capacity and the will to
make them work efficiently, without necessarily having to follow them.

With the devel opment of the concept of governability, set forth asamajor
condition for the success of the policies, and the wind of democratization that
emphasizes the need to lend greater weight to those who are voiceless, both
nationally and internationally, two conditions stood out: first, taking into con-
sideration the economic, socio-political and institutional contexts specific to
each country; second, the primordial character of adhesion to the policies, not
only of the rulers but also of the population.

In the execution plan for the strategies, the principle of participation of the
different actors of society opens new perspectives in terms of the manner in
which national issues must from now on be conducted. (Cling, Razafindrakoto,
Roubaud, 2002). By favoring respect for the right to information and expres-
sion, participation meetsafirst objective: that of combating one of the dimen-
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sionsof poverty - exclusion and marginalization. But the potential range of this
precept goes beyond this aspect. The“ participation” only assumesitsfull sense
if it truly contributes to solving the dysfunctions of democracy in the poor
countries. It should reinforce the capabilities and the power of the intermedi-
ary bodies (media, unions, associations, etc.) in the making, follow-up, control,
evaluation and re-orientation of policies. According to this view, information
—whose character of formation must be stressed— assumes a primordial im-
portance. It makes public elections explicit and increases transparency in the
administration of matters of the State, giving the different actors of society
the possibility to exert pressure, and even to sanction, cases of insufficiency.
In brief, the posture is to ensure the principle of democratic responsibility or
Accountability, making the State responsible to the citizens for its actions.

The concept of participation process supposes the activeimplication of the
group of actorsin society in the making, follow-up and execution of the strat-
egy for the struggl e against poverty, should above all contribute to enriching
the debates and defining a more adequate strategy, responding to real social
needs. This step, empowerment gives the citizens, particularly the poor, the
possibility of influencing policies that affect their life conditions, allowing
them to identify and take into consideration their own problems and expec-
tations.

Home surveys: An adapted instrument?

The step that makes use of qualitative and participatory methods, currently
known as Participatory Assessment (PA) or Participatory Evaluation has been
developed since mid-nineties, particularly in terms of poverty (EAPor PPA).
Its main objective is to take into consideration the point of view of different
members of society, particularly the poor. It is supported by two subjacent
principles: on the one hand, the acknowledgement of the fact that the poor are
“experts’ in terms of poverty and are in a better position to define the type of
phenomenon, its origins and the meansfor getting ahead; on the other hand, the
acknowledgement that the multiple dimensions of poverty are hardly under-
standable in classic quantitative surveys, taking into consideration only the
monetary criterion. The genera step insists on the participatory aspect, based
on alonger view than asimple collection of information. The objectiveincludes
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different key-actors, particularly the representatives of the poor, in the follow-
up process of the policies implemented.

The PPA were executed in agreat number of countries (about sixty), mainly
by the World Bank. They are based on sociological or anthropological surveys,
using different techniques such as open or semi-structured interviews, indi-
vidual or group interviews, visual methods (tables, graphs, diagrams), and
observations. These participatory evaluationsworked for an extensive consul-
tation program (Consultation with the Poor) initiated by the World Bank in
order tolend avoiceto the poor (Narayan et al, 2000; Narayan et a, 2000). The
objective isto collect their points of view on essentially four topics: the per-
ception of poverty (definition of the concept, causes and difficulties encoun-
tered), the main problems and priorities in terms of policy, experiences with
different institutions (local or outside the community), theissue of inequalities
according to the gender inside the homes and the community.

Main results and limitations of the PPA

The main results of the PPA can be of two types: on the one hand, this step
provided amore profound knowledge of poverty, particularly focusing on the
multiple dimensions of poverty. Aside from the classic dimensions related to
the income and spending levels, as well as access to education and health,
analystsreved other aspects such as vulnerability and insecurity, exclusion and
incapacity by the poor to influence socio-economic factorsthat condition their
levelsof living conditions (powerlessness), thelack of dignity and self-respect.
On the other hand, the point of view of the policies, the basis of thereformsis
longer and more solid. The participatory methods initiated a dialogue which,
mobilizing different actors, favors the appropriation of the policies.
However, this step presents certain limitations. Thefirst derivefrom the very
descriptive character of theinformation collected, very little of it adapted to the
decision making process. Often, those responsible want the quantitative infor-
mation to help in the definition of the policies. Now then, there are multiple
perceptions and they reveal conflicts of interest. Also, it is relevant to ask
oneself whether the opinions expressed by the people who were polled are
representative of thetotality of the poor (the voiceless). It isalso true that the
direct consequences of the participatory evaluations can belimited, especialy
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in the short term. Despite all this, the methods elicit enormous expectations
from the participants, who consider their implication (time consuming) as an
investment. The disappointments that result from fal se hopes can cause a de-
mobilization of the population, jeopardizing the continuity of the participatory
process. Lastly, it isimportant to stress that the participatory focus has cared
littlefor follow-up and the appreciation of the reforms effectively implemented.

Qualitative thematic modules added to statistical surveys:
an alternative view

The PPA that led to the selection of the “voices of the poor”, using the quali-
tative and participatory methods, have clearly enriched the knowledge regard-
ing poverty. But aquestion arises: To what point can se continue on thistrack?
Thisview leaves this problem unresolved: the transcription of the resultsinto
useful information for the implementation of concrete measures at a national
level.

Onedlternative and/or complementary view can be proposed. It respondsto the
concern regarding the representation of the opinions collected, to solve the prob-
lemsof arbitration in view of the multiplicity of points of view. It isamatter
of adding to periodic quantitative classic surveys —preferably light ones—
modules in the form of opinion palls, including variable topics depending on
the years. Qualitative questions posed in the participatory focus are standard-
ized in these modul es. The population (including the poor) isurged to express
itself on its perception of poverty (definition, causes), itsdifficulties and needs,
its appreciation of the policies implemented, and the definition of adequate
strategies to respond to its expectations.

On the other hand, thisview can be completed by specific qualitative mod-
uleswhose objectiveistoincludethe cultural, socia and political environment
in which the homes exist. In fact, paradoxically, we have littleinformation in
this sensein the developing countries, particularly Africa, when many analysts
set forth social, cultural and political factors as determinants of the manner of
functioning of African societies.

This view presents an advantage of collecting not only objective informa-
tion on the situation of homes or individuals (the quantitative part of the sur-
vey: level of income/ spending, housing, etc.) but also qualitative subjective
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information on the perception and appreciation of the people who are polled
(degree of satisfaction with their living conditions, their difficulties and needs,
their opinions on policies and the manner of functioning of the institutions).
Due to the representative nature of the surveys, the qualitative informationis
guantifiable: the part of the population that shares the same point of view can
be measured. Besides, the opinions can be analyzed according to the charac-
teristics of the individuals. Finally, it isimportant to stress the possibility of
comparing the behaviors and opinions of the poor in relation to the rest of the
population, when the survey isaccompanied by aclassic evaluation mechanism
of the living conditions of all the homes.

Chart 1
The quantitative modules for the comprehension of the relationships
between governability, democracy, economic policy and living conditions
of the populations
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From the moment in which the concept of empowerment isintegrated into
the center of public policies, socio-political surveys contribute making people
in general aware of the point of view and increasing the power of the social
groups traditionally at the margin of the decision making process. This con-
tribution isessential because, for the poor countries, inwhich relief ingtitutions
of civil society are not fully developed, it represents, in the face of elections,
the only medium for the voiceless classes to be heard by the authorities.

Table 1

Comparison of the two methods: Participatory evaluations/ qualitative

methods added to quantitative surveys

Participatory methods

Qualitative modules added

the poor) but not representa-
tive

(PPA) to classic quantitative
surveys
Method: A set of tools Standardized method
Main tool Semi-structured interview Formalized form
Cost Middle or low (depending Middle or high, but very
on the objective and low marginal cost if
geographical scope) guantitative survey is
already programmed
Type of participation Active participation thanks Population opinion polls
to open discussions and Survey : expression of the
situation analysis voice of those excluded
Sample Small or middle (focused on | Broad, representative of all

categories of the population

Type of information
collected
Results

Qualitative and descriptive
information (difficult to
quantify)

Quantitative and qualitative
information, but quantifi-
able (possibility of statisti-
cal analysis)
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— Detailed knowledge of
the situation of the poor, as
well as of their points of
view

— Broader diagnostic of
the situation of the poor
(relative to other catego-
ries); classification of
priorities and opinions
according to their impor-
tance to the population

Main limitations

Multiple situations
and points of view —
inadequate information
for making decisions

The questions are
predetermined

— need to have prior
knowledge of the situation

of the poor to avoid
imposing external views
and forgetting fundamental
factors or problems

Economic poalicies, governability, democracy and opinion polls

If theintroduction of qualitative modulesin representative home surveys con-
stitutes an original instrument, albeit underused in the devel oping countriesin
theanalysisof poverty, it openstheway to immensefields of application, with
amore generalized reach. In fact, the wave of democratic transition in the
world, particularly sub-Saharan Africa, made it possible and necessary for
opinion polls to become generalized as a source of information and policy
monitoring, beside thetraditional mechanism of economic statistics. On the one
hand, the establishment of political regimes brings down political obstacles
(censorship) that prevented the realization. On the other hand, the exercise of
democracy implies accessto al information. For this reason, naturally, mod-
ern communication techniques must be made available to the citizens and rep-
resentatives facing multiple problems of collective option, to acknowledgethe
diverse sensibilities and their evolution, and thus shed light on the public de-
bate. We have had the opportunity to develop theinterest of such aview for an
electoral sociology and socio-political surveys (Razafindrakoto, Roubaud,
2000b; Roubaud, 2000b). But the field of opportunitiesisinfinite, as proven
by the generalization of surveys and the diversity of topics addressed in the
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developed countries. We address the situation of the poor, but multiple other
sectorsof the socia corpus can be contemplated: women, youths, officias, etc.

Paradoxically, the young democracies of the South have not yet become
aware of thisformidable opportunity. Thisgap, dueto the newness of the demo-
cratic process, can be explained by many factors. The lack of financial re-
sources must betaken into consideration first. In sub-Saharan Africa, the public
statistics and investigation institutions, affected by a budgetary crisis, were
disinherited (Afristat, 1998), while the fragility of the solvent demand inhib-
its the development of private offer (polling institutes, marketing services).
Added to thisfinancial limitation isthelack of skilled human resources, com-
bined with competitionsin polling techniques and the treatment of socio-eco-
nomic-type or political issues. Alsointhefield of research, itisdifficult tofind
sociologists or political scientists experts on Africawho can handle quantita-
tiveanaysistools. Findly, it isimportant to mention the* economicist” tropism of
official statistical information systems, which always favor the measurement
of “hard” economic variables (growth, inflation, unemployment, etc.) over the
study of qualitative, socio-political or subjective indicators: electoral prefer-
ences, preferences, opinions, values. Economists at the World Bank (which had
acentral rolein the definition of policiesand monitoring systemsinAfrica) are
responsible for this setback. However, in the heart of thisinstitution, this ori-
entation is beginning to doubt the issue of multiplication of the works on “the
quality of the growth” (World Bank, 2000b), which shows that the economic
path of the devel oping countries al so depends on factors considered up to now
as extra-economic: democracy, governability, appropriation, etc. All the series
of new databases are mobilized (index of perception of corruption, civil liber-
tiesand policies, ethno-linguistic “fractionalization”, etc.) asare the new gen-
erations of home surveys, for example the CWIQ surveys.

If the basis of thistype of survey is clearly established, is it necessary to
know what institution should bein charge? In the devel oped countries, gener-
aly itisthe private survey institutesthat arein charge. But severa are carried
out with public funding, by administrations or research organizations. We can,
for example, quote the case of France and the home surveys of the Insee o the
Credoc, or inthe political field, the surveys of the Cevipof (1978, 1985, 1995,
1997). Itisimportant to mention that, in Europe or internationally, therearetrue
long-term monitoring mechanisms, such asthe Euro-Barometers, which have
been used since 1970 in the countries of the European Community, the Politi-
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cal Action Surveysor the World Values Surveys have already had three succes-
sive editions (1981, 1990, 1999), with an extension of the geographic frame-
work covering 23 in thefirst and more than 40 in the second (Inglehart, 1997).

Aswe mentioned previously, in the poorest devel oping countries, particu-
larly Africa, organizations of thistype do not fulfill this function. In most of
the countries, the human and economic resources are insufficient for theimple-
mentation of thistype of operation. Within this context, at least three reasons
lead to the identification of the National Statistics Ingtitute (NSI) as the best
candidate to carry out the surveys. On the one hand, it is at its heart that the
essential technical competency is concentrated for these home surveys. On
the other hand, these surveys seemto havereal public servicemissionsand, in
fact, attract public funding. Finally, the strong potential demand for these sur-
veys represents apowerful tool for contributing to the rehabilitation of the so-
cial function of theNSl. However, aba ance can and must be found between the
super-abundance of information in the devel oped countries (only the France
the results of more than 800 surveys were made public in 1991, counting the
not-published private as the most numerous) and the quasi-absence of it in
the poor countries.

In the end, whatever the reservations may be that we can express on opin-
ion polls (the effect of imposition, artificial construction, even manipulation
of the public opinion, etc.: Bourdieu, 1980; Champagne, 1990; Meynaud,
Duclos, 1996) these deal more with their abusive exploitation (“ingenuous’ and
simplistic reading, biased interpretations, submission to commercial impera-
tives) than with their intrinsic legitimacy as an instrument of knowledge. The
necessary precautionsfor usage, of atechnical and deontological nature, con-
stitute an essential and unavoidable component of the knowledge and good
functioning of a democratic society.® Systematically banned in totalitarian re-
gimes, surveys derive from the product of democratic society (Cayroal, 2000).

3A. Lancelot identified at least four types of contribution of surveys to democracy: the se-
lection of rulers (demand for candidates and elected officials), their control (making the reac-
tion of the citizens public at any given moment), respect for the rights of the opposition (when
the instances of power are in the hands of one party, it reflects the diversity that a promotion
system would provide) and participation in aculture of freedom (pluralism and diffusion of the
information, without which democracy is not formal). Cf. “ Enquéte et démocratie”, in Sofres,
“Opinion publique’, 1984
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Participatory processes provide a conceptual framework and legitimacy to
the participation of the populations in order to reinforce governability and
democracy in devel oping countries. The current weakness of the organizations
of civil society in the three fields of representation, legitimacy and capacity,
leadsto acritical view of the experiencesthat are carried out. To go even fur-
ther, two paths must be situated at the forefront:

—Reinforcing theintermediary bodiesthat are susceptibleto relieving the
aspirations of the citizens and playing arole of counter-power. It isa
matter of filling the gap between the State, the political class, the all-
mighty elite and atomized individuals. It isthe focus adopted by the dif-
ferent international organizationsthat support structuring the institutions
of civil society, such aswater-users' associations or peasants, savingsand
credit institutions, but also unions, human rights commissions, election
observation commissions, etc.

—Reinforcing the democratic responsibility of the States (accountability),
at the sametime promoting the revelation of citizens' preferencesand de-
mands (voicing, empowerment) viahome surveysand opinion polls. This
path is under-used by the developing countriesand it is easier to imple-
ment.

Il. THE QUALITATIVE MODULES OF THE 1-2-3 SURVEY:
EXAMPLES OF APPLICATION

The 1-2-3 survey: alight and flexible mechanism for the study of urban pov-
erty and governability.

Initially conceived in the early nineties to understand the informal sector
(Roubaud, 1992), the 1-2-3 survey has been progressively extended to the mea-
surement and study of urban poverty and governability, adapting to the potential
ascension of theseissues, which currently constitute the heart of devel opment
policies. After aninitial partial experimentation in Mexico (1986, 1989), the
1-2-3 survey was applied fully for thefirst timein Cameroonin 1993 (Stateco,
1994). Its methodology was later consolidated in Madagascar, where the
mechanism was established in 1995 and is still functioning (Roubaud, 20009).
Initially limited to the capital, after five years of success, it was extended in
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2000 to seven main urban centers of the country. The successful 1-2-3 survey
was rapidly extended. It was applied and is still currently in operation or be-
ing projected in three continents: Africa (Morocco, seven capitals of western
Africa), Lir life coca (El Salvador, Colombia, Venezuela) and Asia (China,
Bangladesh). Thanksto itsflexible architecture, the survey seemsto be generic,
respecting some common characteristics, although the configurations change
according to the needs and specifics of the existing information systemsin the
different countries.

Based on the principle of additional surveys, the 1-2-3 survey consists of a
mechanism of three overlapping surveys, taking into consideration statistically
different populations: individuals, production units, and homes. Thefirst phase
of this mechanism isasurvey on employment, unemployment and the condi-
tions of activitiesin the homes (phase 1: employment survey). It can becarried
out annually (continually), asin the case of Madagascar since 1999. Asidefrom
the principal thematic of this phase, oriented towards the work market, it has
apivotal function in the making of abroader framework of home surveys. Two
techniques are mobilized in order to extend the field of open questions: addi-
tional surveys* and surveys on the variable thematic modules on the basic
guestionnaire. In the first category, we can mention phase 2 on the informal
sector and phase 3 on spending, places of purchase and poverty, which are an
integral part of the basic architecture of the mechanism. These structure sur-
veys, which are more difficult to put into operation, cannot be carried out an-
nually, but rather supra-annually. For example, in Mexico phase 2 was car-
ried out every two years, while in Madagascar phases 2 and 3 are conducted
every three years (1995, 1998, 2001).

4The employment survey is used to obtain asub-sample, for which we apply asecond ques-
tionnaire on a particular topic.
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Chart 2
The 1-2-3 survey in Madagascar

Basic mechanism

Phase 1 The pillar of home surveys
¢ ! O—demogl’aphl ¢ characteristics Employment: first source of income of the poor
* Employment
Home survey (basi c sampl e representative) Work: insertion factor/discrimination factor

Annual duration (1995- 2001)

Phase 2 Concentration of poverty
Strategy of the homes/private
« Informal sector et o P
sub- Survey on informal units of production Micro-finance
sample sector

Every 3 years (1995; 1998; 2001)

Phase 3 Evolution of theliving
I * Spending Living conditions ?:(I)gdsl'tgrr]'nzga;g?sh;mes
b Home surveys monetary poverty
sample

Every 3 years (1995; 1998; 2001)

Variablethematic modules
in the form of complementary questions added to one of the three phases
inthe form of specific survey on asub-sample due to phase 1

Voicing The poor and economic reform (phase 3, 1995)
opinion The poor and education (phase 1, 1996)
of the poor The poor and democracy (phase 1, 1997)
Subjective poverty point Degree of satisfaction / esential needs
of view of the homes Minimum necessary income or “Minimum Income Questions” (M1Q)
(Questions Added to Phase 3, 1998)
Education/health survey State of health, health demands
Home survey Educational demands

Specific survey, 1997

| Transference survey | Transference among the homes, 1997

| Biographical survey | Trayectory (employmernt, family, residence), 1998
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To this basic architecture, one must add specific statistical operations, cor-
responding to variable thematic modules. The latter can assume two forms:
according to the first configuration, presented as simple surveys applied to a
sub-sample of homes and/or individualsthat result from thefirst phase (simi-
lar to phase 3), according to the principle of the additional surveys. In Mada-
gascar, the SET97 surveys on health, education and transferences, and
BIOMAD98 on biographicd trajectories (family, migration, employment) were
carried out for this purpose. According to the second configuration, different
thematic modul es can be added to the basic questionnaire of the three phases,
taking into consi deration specific needs. Mentioning, among othersand always
in Madagascar, the complementary modul es on the perception of the economic
reforms and the function of the State (1995), the demands for education and
schooal policies (1996), ethnic identity, religious practices, el ectoral sociology
and the function of the parties and the political class (1997), the reform of
public function and privatization (1998), the new dimensions of poverty (vul-
nerability, subjective processes, “ participation”, violence, etc., 1999-2000), or
the“ governability” and“ democracy” modules applied to seven capital s west-
ern Africa, within the framework of the PARSTAT project. These modules are
very close to opinion polls, responding to a concern regarding representation
of the opinions collected, and contributing to the application of the participa-
tory process.

The constant ascension of the issues of governability and democracy lead
to an extension particularly of survey 1-2-3 on these themes. on the one hand, to
appreciate the function of the administration, the quality of the public services,
aswell asthe point of view of the population on the function of the State (on
what it does or what it should do). On the other hand, the survey allowsoneto
collect the point of view of the population on the function (dysfunction) of
democracy, on the adaptation of the political regimeto the context of the coun-
try, and specifically on the values considered essential in society. Thein fine
objective isto explore the rel ationshi ps between democracy (globally the po-
litical regime), publicinstitutions, their effective functioning, the value system
of society and the living conditions of the population.

Finally, the 1-2-3 survey allows one to combine and follow the evolutionin
time of threetypes of information: subjective questions, characteristic of opin-
ion polls (appreciation of the functioning of democracy and the State, level of
adhesion to policiesimplemented, party preferences, concept of ethnicity, feel-
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ings of exclusion or discrimination, value and representations system, etc.),
objective data on social behavior and practices (political and social participa-
tion, religious practices, accessto public services, violence or corruption, etc.),
aswell as traditional socio-economic characteristics that are traditionally
collected in home surveys (gender, age, education, migration, employment,
income, €tc.).

THE DIFFERENT TOPICS ADDRESSED IN THE MADIO PROJECT SURVEYS
IN MADAGASCAR

The stepsthat consistsin introducing qualitative modul esinto the representative
home surveys has been applied in the capital of this country through 1-2-3 sur-
veys carried out periodically by the MADIO project from 1995 to 2002. In
general, the flexible architecture of these surveys allows one to respond to the
poverty monitoring objectivesin dl their dimensions (Razafindrakoto, Roubaud,
2000). Different topics, variable depending on the years, were addressed in the
specific modul es added to one of the three phases of the 1-2-3 survey:

— the Tananarivians and economic policy (phase 3, spending survey, 1995)

— Educationa policy and structure adjustment (phase 1, employment survey,
1996)

— Elections, political parties, ethnic groups and religion (phase 1, employ-
ment survey, 1997)

— Administrative reform, privatizationsand corruption (phase 1, employment
survey, 1998)

— Poverty through the subjective appreciation of the homes (phase 3, spend-
ing survey, 1998)

— Savings management and use of the banking system (phase 3, spending sur-
vey, 1998)

— Synthetic tax and real estate tax (phase 1, employment survey, 1999)

— Evolution of the economic juncture (phase 1, employment survey, 1999)

— Poverty, violence and exclusion (phase 1, employment survey, 2000-2002)

To these modul es added to the basi ¢ 1-2-3 mechanism, one adds three specific
surveys carried out in 1997 on a sub-sample, addressing: health and medical
demands; educational demands; transference among homes.
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Good governability, discrimination and result of the administration

Stigmatizing theinefficiency of the political servicesisacommon issuewhose
satisfaction is not attempted in alegitimate manner. In order to establish the
diagnostic, we would have to measure the productivity of the administration.
But the non-commercial nature of the activities and their economic aim (cre-
ation of positive externals) present many obstaclesto the creation of concepts
and empirical indicators of the efficiency of public services. Of course, we do
not intend to find solutionsto this theoretical question facing economic science.
However, wewill try to support our analysis based on some exceptionally rich
original empirical data collected by the MADIO project. In thefirst place, the
users’ degree of satisfaction offers an indirect measurement of the result of
the administration. As potential beneficiaries of the public services, we must
be ableto appreciate, through their opinions, whether the administration effec-
tively fulfillsitsmission. In second place, it is necessary to complete this sub-
jective measurement through more objective indicators. In fact, for agiven
level of service, people can be more or less satisfied, according to their expec-
tations.

Two subjective indicators: the perception of the users

Now that the reform of public service makesclient relations akey word in the
administration/administrated rel ationship, the announced objectiveisfar from
being fulfilled. The point of view of the population on the functioning of the
administration has no concession. In 1998, lessthan 15% of the Tananarivians
considered it effective, a small percentage granted it the benefit of a doubt,
while 36% considered it negative. The denunciation of the public servicesis
not limited to the inhabitants of the capital; it not only affectsall of the urban
area, but also the countryside, in very similar proportions. Two yearslater, the
situation did not change greatly, and has even degenerated slightly, according
to the available information regarding the capital —we collected only 5% posi-
tive opinions on the efficiency of the administration (Razafindrakoto, Roubaud,
2001a).

The direct consequence of this negative opinionisrelated to alow level of
trust. Taken asawhole, more than 70% of the population does not trust that the
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public services are fulfilling their mission. Globally, peasants’ mistrust is
grester than that of urban citizens. If all the administrations are affected by this
massive phenomenon, some are in the spotlight. Of the different functions
identified inthe surveys, justiceisthe most criticized, followed by the services
of the domains (for peasants). Health services and education in the rural sec-
tors appear to escape the unanimous point of view of the users, with approxi-
mately more than 60% satisfaction.

Figure 1l
Rates of satisfaction and trust in the administration

Urbains Fonctionnaires

Peasants Industries

Sources: 1998, 2000 Employment survey, 1999 rural observatories, 1998 Annual Survey in
theindustry, MADIO, our own calculations.

Thiscritical view of the administration does not agree with all the levels of
the population. In no level do the public services collect amajority of positive
votes: men, women, youths, seniors, the rich, the poor, etc. So, the officials,
from whom one would expect more meekness, subscribe to this negative bal-
ance: only a quarter trusts it and a mere 12% consider it effective. This criti-
cismis still more significant sinceit is granted an internal point of view.

The administration has no better answer from entrepreneurs. Lessthan 4%
of the country’s companies consider themselves satisfied with public service,
while the balance in terms of trust is systematically negative. No service col-
lects, interms of afavorable opinion, more than aquarter of the entrepreneur’s
votes. Once again, justice is placed at the forefront, followed by customs and
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fiscal services, as amajor source of malcontent of the operators [MADIO,
1999].

Objective indicators. absenteeism, corruption and politization
of the administration

Why doesn’t the admini stration respond to the expectations of the citizens? The
surveyswe haveallow usto identify at least threefieldsthat contain enormous
gaps. absenteeism, corruption and abusive politization of the public function.

Inthefirst place, the problem of absenteeism, at times stigmatized, was set
aside. We might even question ourselvesonitsreal existence: wasit amassive
phenomenon or an abusive generalization on the part of detractors from pub-
lic service, based on certain isolated cases? But the statements of the admin-
istrators confirm that absenteeism massively affects productivity in the public
services. Nearly half of the administrators did not find officials in their posts
when they were needed and had to return severa times. The average number
of returntripsis 3, and half the population had to return at least twice. For some,
the delivery of aservicerequired 20, at times even 50 successive stagesfor its
fulfillment.

In second place, corruption is a gangrene that invades all levels of the ad-
ministration. Even though minor corruption isin a state of regression since
1995, it is still a massive phenomenon: in 1998, 29% of the inhabitants of the
capital were personaly victims (42% in 1995) and the people consider this
problem an obstacle to the development of the country [Razafindrakoto,
Roubaud, 1996]. We will not discuss the disastrous economic effects of cor-
ruption in terms of efficiency (distortions, transaction costs, rationing) and
equity, since there is an abundance of literature on thisissue. Among the ser-
vicesincriminated, territorial administration, itsdifferent echelons (neighbor-
hood, counties, provinces, regions) isthe one that is mentioned the most. The
citizens suffer fromitin al fieldswhen they request it (delivery and legaliza-
tion of diverse paperwork processes, local taxes, registrations, etc.). If we had
to draw a conclusion regarding corruption from these results,® we would see

5 To truly define corruption, we would have to report the number of acts of corruption vis-
a-visthe total number of operations executed. The predominante of the local administration in
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that the breadth of the phenomenon leads to a more circumspect appreciation
of the achievements expected from the current process of decentralization. On
the other hand, the central administration is also affected (police, tribunals,
health and educational services).

A third factor, the politization of the administration, is set forth as afactor
of administrativeinefficiency —nearly third quarters of the people complain.
If we could demonstrate that fealty to apalitical party, particularly to the party
in power, islow and only slightly superior in the aggregate of the officialsthan
that registered in the population taken asawhol e (4% and 2.4% respectively),
there would be a sensible increase in the administrative hierarchy (Roubaud,
2000c). The occupation of positions of responsibility by political tendency is
alimitation of the democratic and meritocratic principlesand favorsaclientdist
and discriminatory administration of public resources.

Table 2
Absenteei sm, politization and corruption of the administration
Urban Of which: Peasants | Industrials Industrials
officials
Victim of absenteeism 44% 45% — Non transparent 89%
public markets*
Victim of corruption 29% 30% 36% To obtain amarket
one needs:
—To be connected* 82%
Administration too 74% 74% 80% —To pay 65%
politicized commissions*

* Only companies that submitted.
Sources: 1998, 2000 Employment survey, 1999 Rural observatories, 1998 Annual Survey in
the industry, MADIO, our own calculations.

the distribution of the institutions affected by corruption can simple reflect the fact that the
proximity servicesit delivers are more often requested by the popul ation than other services of
the central administration.



INTERNATIONAL SEMINAR ON INDICATORSAND DIAGNOSIS 139

Paradoxically, the officials are victims as well as those who are adminis-
trated, of the inefficiencies of the public service. This fact explains the criti-
cal point of view of the results of the public function. Theseresultsinvalidate
the hypothesis of atacit or concerted strategy of passive resistance on the part
of officialstrying to preservetheir situation, astrategy that partly originatesthe
failure of the reforms.

If the peasants seemed to be the least affected by the inefficiencies of the
administration, it is above all because those are absent in the countryside. In
spite of the submission of the “Nonattendance State” there are not banned:
thel8% complain of not finding the officid sin their posts when they are needed,
20% have been victims of acts of corruption and two quarters had to suffer the
politization of the local representatives of the State.

In fact, the population suffers so much through alack of public servicesthat
it has to appeal to its services: the urban people more than the peasants, and
entrepreneurs more than everyone else. Thus, 80% of the entrepreneurs state
that the administration is very politicized and 36% that they were personally
solicited by tactless officials within the field of their activities. Customs and
fiscal servicesoccupy thefirst place, followed by the police and justice. Inthe
case of the entrepreneurs, it is possible to surpass the measure of minor corrup-
tion to affect the more obscure phenomenon of grand corruption, through the
delivery of the public markets. Among the companiesthat submitted callsfor
public offers (in other words, approximately afourth of all companies), only
11% state that the accomplishment istransparent, 82% state that it isnecessary
to have good relations and 65% that it is necessary to pay commissionsin or-
der to obtain a public market [MADIO, 1999]. These figures confirm that
corruption affects all the administration of the country, growing from the base
to the tip of the state apparatus.

Parallel to the three sources of dysfunction mentioned above, the evolution
of the manner of recruiting in the public function in the long-term al so consti-
tutes an indicator that isworth studying in order to try to lend support to the
impression of the functioning of the administration. At the same time that
the flow of hiring became depleted, the means for integrating the administra-
tion became more related to the social capital of the candidate. If the contest
never constitutes the sole form of access to the public function, it account for
at least half of the new hirings up to the early 70s. Since then, its part did not
ceaseto returnin order not to present morethan athird in thelast 10 years. At
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the sametime, the mobilization of personal relationsturned into the main chan-
nel of recruitment, going beyond 20% for those older than 45 and 75% for those
under 25. This evolution must be related to the politization of the administra-
tion. Thisradical changein theform of accessto the public function represents
the delay symptom of the “webrian” model and of the “re-traditionalization”
of the State, expressed by Chabal and Dalloz (1999) interms of the dynamics of
African societies.

The issue of corruption

Corruptionisarecurring problem in devel oping countries, even though these
are not the only countries that are affected. It engenders distortionsin the at-
tribution of factors and generates processes of exclusion from public services
(hedlth, education), of which the poor are victims.

But, above all, corruption violates the social contract; it discredits the ad-
ministration, affectsthelevel of trust of the population towardsitsinstitutions
and rulers and, consequently, weakens the process of democratization. Despite
its importance, corruption remains a statistically opague phenomenon. If the
recent studies show that corruption inhibits growth (World Bank, 2000a),
mobilized indicators, like those devel oped by “ Transparency International” ,
arevery fragile. They particularly measure the perception of corruption and its
real incidence.

Since 1995, MADIO became interested in the issue and sought to elaborate
amethodol ogy to face the breadth of this phenomenon through home surveys
(Razafindrakoto, Roubaud, 1996). Not only Tananariviansidentify corruption
asthe main obstacle to the devel opment of the country, but nearly half of them
have been victims. The publication of the results of this survey made the head-
lines: “ Resultson Corruption!” Surfeit of corruption (See below). Thenit was
impossible to ignore this phenomenon. Supported on the figures of the
MADIO, aided by the international awareness of the need to struggle more
actively against this evil, the ministry of justice took measures to implement
amechanism of repression. We shall here reproduce an extract from the Report
on the motivation behind the proposed law for the struggle against corruption
(rejected during the Government Council in 1999): “ ...It isvery important to
remember that according to the results of the statistical survey carried out in
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the month of May of 1995 within the framework of the ‘MADIO’ project, co-
financed by the French Ministry of Cooperation and the European Community,
(...) theissue of corruption appearsasa recurrent themethat affectsthe inhab-
itants of the capital. For 96% of them, it representsa major problemfor Mada-
gascar (...) morethan 40% of the people 18 or older in the capital had to pay
a corrupt official during the previous year. Whatever the credibility of this
survey and itsinterpretations may be, it isundeniable that corruptions consti-
tutes a social phenomenon in Madagascar ...it is also important to fight the
practice of corruption with the last ounce of energy.”

Theinterest of the measurement of theindicator of the incidence of corrup-
tionistwofold: quantifying the breadth of the problem and urging the authori-
tiesto react. But it goeseven further: thetemporal study of theindicator alows
us to advance in the comprehension of the phenomenon. For example, the
graphic below helpsusto relate the improvement in the salary of officialsand
theimportant descent in theincidence of corruption® between 1995 and 2000,
the measurement of thistype of indicator isexception in devel oping countries.

The serious deterioration of the purchasing power of officials constitutesa
negative result, taking into consideration its repercussions on the living con-
ditions in the homes. But, aside from this, it necessarily had effects on the
motivation of salaried workers, aswell as on the result of the public services.
In thisregard, the eventual impact of the descent of salaries over the level of
corruption is the object of discussions [Van Rijckeghem et Weder, 1997; La
portaet al, 1999; Swamy et al., 2001]. But generally, the lack of empirical
information limits the scope of these analyses. Instead, we have rates of per-
ception of corruption, naturally subjective and not very reliable. In the case of
Madagascar, the available data allows us to estimate with precision the inci-
dence of minor corruption. Thus, we can know what proportion of the popu-
lation declared itself a victim of corruption during the years previous to the
1995, 1998 and 2000 surveys. In 1995, the incidence of corruption was mas-
sive: over 40%. Three years later, it descended to 29% and reached only 11%
inthetear 2000 [Razafindrakoto; Roubaud, 2001b]. Although it isimpossible
to provetheimpact of theraisein public salarieson therate of corruption, other

6 The incidente of corruption is defined as the proportion of inhabitants of the capital who
werevictims of corruption during the previousyear. It isan apriori treatment of minor corrup-
tion and not grand corruption (public markets, etc.).
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factors can act simultaneously (such asthe descent in inflation, which reduced
uncertainty). Thereisno doubt that theimprovement of the purchasing power
of the officials has been arelevant factor in the exceptional descent in corrup-
tion (Cf. Figure 2). At the sametime, the number of pluriactive officials (moon-
lighting officials) also descended morethan 5 points. If agenerous salary policy
cannot restore and create an efficient and integral public administration, these
results clearly show the suicidal character of amassive contraction of the sala-
ries of officials, such aswas carried out in Madagascar, as well as numerous
other African countries, during nearly two decades.

Figure 2
Public salaries and result of the administration
in Madagascar (1995-2000)

Source: Razafindrakoto and Roubaud (2001a) from the 1995-2000 Employment Survey,
INSTAT/MADIO

A massive consensus for a system of incitation / sanction

The doubtful legitimacy of the State and the deval orization of the public function
after the“first generation” of the reforms|ead to a phenomenon of demission
of the officialsin terms of their missions and responsibilities. The re-evalua-
tion of the salaries constitutes an ineluctable stage in the rehabilitation of the
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public services. But these raises should only be granted in counterpart of an
improvement in the productivity of the services executed. The strangethingis
that more ambitious measuresin implementing asystem of motivation / sanc-
tion cannot be considered within the current reforms, especially since the
option meetswith massive popular consensus. Ninety-five percent of the Tana-
narivians say they favor theimplementation of asalary system based on merit
and results. Ninety percent ask that inefficient officials be sanctioned, without
excluding the possibility of firing them, in the case of aserious offence. Always
against these officialswho are negligent in their mission, 88% propose substi-
tuting them for young qualified officials. As could be expected, entrepreneurs
unanimously declared themselvesin favor of these measures.

Primary sociology, whichisareferenceto the strategists of the Statein most
of the countries of theworldinwhich it isproposed, seeks to oppose those who
are administered, victims of all the virtues, archaic officials, who supposedly
represent the main obstacle in the modernization of the administration. Aside
from the fact that officials always had amotor function in the implementation
of both economic and political changes (in the process of democratization, for
example), this limiting bipolarization seems to be erroneous. [Officials seem
reticent in the case of some of the measure considered above, especially those
that have amore repressive connotation. “Only” 84% vindicate the application
of severe sanctions, even destitution, of indelicate officials, and 82% the re-
cruitment of youth people to take their place, against 90% and 88% respec-
tively. Trying to find among officials, groups susceptible to being morereticent,
such asthose who can bethefirst in being victims (the least qualified, the eld-
erly) or the unions, does not enable the identification of true pockets of resis-
tance to the principles of the reform.

The application of these measures would doubtless be a true revolution in
terms of the current practice, where impunity reigns supreme. They are also
identified as key factors of the result of the administration in several studies
[Rauch et Evans, 2000], the massive adhesion of the population, including the
officials themselves, to these principles set at the heart of the official orienta-
tions of the reform, lead one to wonder the reasons why they are not imple-
mented effectively. From ageneral viewpoint, home surveysallow usto con-
struct a consensus for the implementation of the reforms (cf. the famous
pro-poor aliances called on by the World Bank in its last report on poverty,
2000/02).
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Table 3
Measures for improved administrative efficiency
In %

In favor of the following meassures for improving
efficiency: Total

Officials

Total |Doesnot qualify| Unions

+ 45 years
1. Relate salary to merit / performance 95,0 92,5 95,8 81,9
2. Sanctioning / firing officialswho fail 90,0 83,0 83,5 73,4
3. Recruiting qualified youthsin place of officialswho fail 88,4 82,0 87,6 63,6

Sources: 1998 Employment survey, MADIO, our own calculations. The estimates of the last
two columns are fragil e because they take into consideration arestricted number of observations
(60 and 40 respectively).

Participation, political class and functioning of democracy

In democratic societies, within which we can classify Madagascar since the
early 90s, elections congtitute the main strong times of citizen activity. For this
reason, the non-registration in electoral lists and abstention are considered as
marks of non-participation. Paradoxically, in Madagascar, the poor have lev-
elsof political participation equival ent to those observed for the totality of the
homes. In the first place, non-registration, which represents the most patent
mark of political exclusion, isamargina phenomenon. In 1997, only 5% of
Tananarivianswere not registered in the electoral lists. Asameans of compari-
sons, this proportion amountsto 10% of the potential electoral body in France
(Heran, Rouault, 1995). Asidefrom this, and contrary to the situation in devel-
oped countries, marginalization of the poor does not go through adifferential
distribution of the rates of non-registration, the latter being constant, whatever
the category of the homes considered.

In second place, the data collected for 5 recent democratic el ections (1% and
2" round of 1992/93 and 1996 and the municipal elections of 1999) converge
towards the same balance: the rate of abstention does not depend on the level
of income. Infact, abstentioni sts congtitute a heterogeneous group. Palitologists
make a distinction between two forms of abstention. The first marks alack of



INTERNATIONAL SEMINAR ON INDICATORSAND DIAGNOSIS 145

interestsin electoral scrutiny and democratic lifein general and it is character-
istic of the poorest people, who do not have the necessary “ culture” to compre-
hend the true achievements of the consultations. The second, which we can
qualify as“critical abstention” would be more characteristic of a sector of the
dite. Thelatter expresstheir lack of satisfaction in relation to inapt candidates,
in order to represent the “subtlety” of their own points of view. This distinc-
tion does not apply to Madagascar. Poor or rich, “ passive” abstentionists, who
state that “ there’s no point in voting” , represent nearly 15% of abstentionists,
and at least 5% of the electoral body. We are faced with one of the most origi-
nal phenomenain Madagascar: while the poor have very inferior meansthan
those of their fellow citizens in order to exercise their civic rights (human
capital, income), they do not decide to exclude themselves from political life
and believein the usefulness of their participation. Only their economic limi-

Table 4
Poverty, participation and insertion
Per capita income quarter
Follow the news: in % 1st 2nd 3rd 4th Total
—Regularly 19,1 26,4 321 50,1 319
—Notime 34,1 19,5 14,2 75 18,8
—Not interested 57 29 45 23 39
Administration during the year (homes) 20,5 13,7 17,4 95 15,3
Economic participation
—Tax payment 46,2 59,6 57,8 67,2 57,7
—Incometax 29,3 37,3 41,1 58,1 415
—Capital tax 20 30,8 28,2 31,1 275
Social participation
Family association 29,3 355 40,1 50,3 3838
Neighborhood association 21,3 20,7 22,7 20,6 21,3
Professional association 54 8,5 12,5 215 12,0
Religious association 275 28,1 31,4 34,8 30,5
Political association 23 34 3 6,2 37
Other yypes of association 21 28 1,9 41 2,7
think that political relationsare
necessary for successinlife 22,7 194 21,2 16,8 19,8
Political participation
Not registered (1996) 4,9 4,9 5 6,3 53
Rate of abstention (1 round 1996) 28,6 231 26,3 22,6 25,0
Rate of abstention (2™ round 1996) 47,1 471 42,1 50,5 46,7
Rate of abstention (municipal, 1999) 375 30,5 34,2 37,7 35,0
Thereisno pointin voting (1996) 15 12,5 18,6 12,2 14,7

Source: Job survey 1997, MADIO, our own calculations: supported by heads of the house-
hold.
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tation prevents them from keeping themselves informed of the different
achievements by keeping up with the news (34% of the quarter of the poorest
sector do not have either the means or the time, against 7% of the rich).

Even though, globally, the diagnostic of areduced insertion of the poor
leaves no room for doubt, they do not appear to be completely excluded from
community life. Particularly in terms of political participation, the behaviors
areno different according to incomelevels. Their strengths should compel the
public powersto becomeinterested in their cases. However, up to now, the poli-
ciesimplemented do not significantly and specifically integrate the favorable
orientations of the poor. In fact, in practice, the dysfunctions of the system
prevent atrue monitoring and control of the actions undertaken by the rulers.
The latter find themselves in a position of strength and do not feel they owe
anything to the population (principle of accountability).

Poverty, democracy and political commitment

If at the forefront of democratic morals the interventionism of the poor in the
economic plane does not trand ate into a more authoritarian and conservative
concept of the individual forms of conduct, one can only wonder about their
preferencesin terms of political regulation. Indeed, while the market economy
and electoral democracy form aclosely imbricate diptych, theissue of thefirst
should be naturally associated with the contestation of the second. Inthe case
of Madagascar, the changes registered in the relationship of the citizensto the
Statein thelast decade have been carried out almost simultaneously, asthe coun-
try commits to a double process of economic and political transition. Thelib-
eralization of the economy, initiated in the first half of the 80s, with the
implementation of the first structural adjustment plans, was quickly followed
by amovement of popular contestation that brought about the fall of the rul-
ing socialist regime and the establishment of the Third Republic, founded on
democratic principles (free elections, freedom of association and the media,
etc.). If the democratic vindication of the early 90s seemed to be shared very
much by all social levels, it isthe middle and higher classes, particularly offi-
cials, who were at the vanguard of the events of 1991 (Urfer, 1993). It is pre-
cisely inthe popular electorate that President Ratsiraka had his best resultsin
the elections of 1992/93, albeit far from obtaining a majority (see Table 5).
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Poverty, political and democratic class

Table 5

147

Per capita icome quarter

Affiliation to democratic (sources)
principies
Opposed to the regime of single party
Electoral democracy adapted
to poor countries
Claiming more democracy
Democracy favoursthe devel opment
in 1995
Democracy favoursthe devel opment
in 1997

Malfunctionings of democracy
Thepolitical class doesn't reflect
their worries
Work of politics: to satisfy
their personal ambitions
I will informed about poticial life

For a“ controlled” democracy

Too much electionsin Madagascar

Against thetotal freedom of political
association

Politicization and vote

Membership of apolitical party

Tofeel closeto apolitical party

Vote for Didier Ratsiraka (1% tour 1996)
Vote for Didier Ratsiraka (1% tour 1992)

1st. 2nd. 3rd. 4th. Total
833 89,0 90,2 90,8 89,6
70,6 70,6 775 69,2 72,0
67,5 65,2 62,4 63,7 64,6
62,9 64,8 63,6 64,9 64,1
35,8 425 38,7 35,2 38,2
84,2 82,7 84,8 86,3 84,5
81,7 78,7 75,1 76,1 77,9
87,2 80,4 84,8 80,8 83,1
86,1 88,3 82,2 83,1 84,9
71,6 66,2 70,7 65,4 68,2

21 29 1,6 2,7 24
10,6 14,7 18,2 15,8 14,9
40,4 348 30,0 24,8 32,0
26,5 28,5 29,0 16,1 251

Sources: Job survey 1997, phase 3 1995, MADIO our own calculations

In the second half of the 90s, the poorest sectors of the population contin-
ued granting their favorsto D. Ratsiraka and to the reelection to which they
contributed in 1996. But thistendency cannot be interpreted as an indicator of
rejection of democratic values. Nothing distinguishes majority and opposition
interms of economy and palitics: they all seemto bein favor of democracy and
market economy. These convergences appear both through the programs of the
political partiesand the options of different el ectorates. Directly and indepen-
dently of their party preferences, the poor have no particular pre-disposition
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towards arejection of democracy. As we saw in the second part, instead of
moving away from the elections, they asserted their political rights by partici-
pating in the voting with the same intensity as the rest of the citizens. This
mobilization constitutes a rate of index of adhesion to democratic principles.
But it also goes beyond the simple framework of electoral behaviors. It also
appears in the opinions regarding a democratic system, which do not differ
from those of their fellow-citizenswho have a better living situation. They are
also recalcitrant in considering the return of the sole party or that the lack of
adaptation to the electoral system does not apply to a poor country such as
Madagascar, due to alack of education of the population. In 1995, nearly two
thirds of Tananarivians, both rich and poor, deemed democracy favorableto the
development of Madagascar and demanded greater democracy.

In fact, although a movement of uprise of opinionsregarding the virtues of
democracy seems to become clearer in Madagascar, it does not particularly
affect the poorest classes, but rather the entire population. Thus, in 1997, not
more than 38% thought that democracy favored development, vis-avis 64%
two years before.” This step backwards does not so much concern the “ demo-
craticidea” asthe manner in which it function within Madagascar. The great
majority of the citizens observe the country’s democratic practicesvery strictly:
alack of transparency in the elections, vacuity of the programs, opportunism
of the politicianswho seek only their personal interest, clientelism, corruption,
etc. These considerations, based on facts (Roubaud, 2000c) lead to ageneralized
rejection of the political class and to ademand that democracy be placed un-
der tutelage. Less than 15% feel closeto a political party (against more than
80%in France), 85% consider that there aretoo many el ectionsand that they are
badly informed on palitical life. Nearly 70% want to limit the freedom of creation
of political associations. In the end, the practices of paliticians and the State
areoriginating thereal dysfunctions of the democratic administration. Therise
in abstention and the weakening of the democratic convictions of the voters
constitute a potential threat to the country’s democracy which must be solved.

7 We should point out that in 1995, the level of satisfaction regarding democracy in Mada-
gascar was comparable to that registered in the countries of the European Community. Thefall
observed in 1997 put it at the bottom (only Italy had less, with 24%), but it was greater than those
which prevailed in the new democracias of Eastern Europe (G Toka, “ Political Support In East-
Central Europe”, in Kaase et al., 1995).
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CONCLUSION

The new democratic share proportions in the devel oping countries offer new,
unexploited horizonsfor public statistics. Their mission must not belimited to
providing the sole authoritieswith economic data, as past experience has shown
that the authorities have done nothing with the data. A process of autonomy of
the actors (homes, companies) is necessary for the good progress of a market
economy, such as access on the part of the population to information in order
to promotethefull exercise of citizenship, demanding that the statistics system
make the flow of data and analyses of the main problems of society uninter-
rupted and free in civil society a priority. This function of reinforcement of
public debate must lend all its senseto statistical activities. Itisat thispricethat
they will be able to effectively fulfill their mission as public servers and con-
tribute fully to the strengthening of democracy and find their lost credibility.
The experience of the MADIO projectsin Madagascar and PARSTAT in West-
ern Africa show that this policy is not unattainable. On the contrary, based on
the teachings of past experiences, this step isworth extending into other Afri-
can countries, even beyond Africa, into many devel oping countrieswhere sta-
tistic have not been able to penetrate. Obvioudly, the more or less authoritar-
ian nature of the regimesiis liable to oppose this ambition. But international
organizations that support civil society, should pressure on the authoritiesin
order to make them free public statistics.
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RIGHTSIN PRINCIPLEAND IN PRACTICE: THEORETICAL
FOUNDATIONS FOR METHODOLOGICAL CHOICES
AND QUANTITATIVE COMPARATIVE RESEARCH
ON RIGHTSREALIZATION
“In praise of the Imperfect Indicator”

Nancy Thede Ph. D.*

INTRODUCTION

Understanding and monitoring respect for human rights over time requires
establishing qualitative and quantitative tools for that task. It also requires
periodically revisiting those necessarily imperfect toolsin an attempt to im-
prove them in the light of experience and lessons |earned. The establishment
of indicators (whether they be qualitative or quantitative) evokestwo types of
problem: that of the nature and content of the rights and their transglation into
“measurables’, and that of the nature and limits of the indicators themselves.
This paper focuses first on these problems in the context of ensuring the co-
herence between concept and indicator.

It then turnsto an examination of some of the problemswhich must be con-
fronted in the endeavour to develop indicators for torture. Despite the osten-
sible straightforwardness of trandating such aright into quantifiableindicators,
acloser examination of the variety of situationsin which torture actually oc-
cursrevealsacomplexity that will require solid groundwork and collaborative
effortsfrom all stakeholdersin order to establish adequate measures. Specific
examples can befound inissuesrelated to the forms of torture experienced by
women, and in the context for and reactions to torture in a multicultural soci-
ety such as Mexico (with special referenceto the issues raised on the basis of
the experience of communities of indigenous peoples). These examplesillus-

* Rights & Democracy, Montreal, Canada.
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trate problems both of conceptualisation of indicators and of data generation
and collection.

In conclusion, the paper calls for a collaborative process of analysis of the
phenomenon of torture and identification of indicatorsin a given country, on
the basis of in-depth analysis of the variety of formsit may take. It also pleads
for acommitment to an iterative methodol ogy that allows for lessons to be
incorporated into the measurement process.

1. THE NATURE AND ROLE OF INDICATORS FOR CIVIL
AND POLITICAL RIGHTS

The growing number of attemptsto establish indicatorsfor human rightsinter-
nationally are amanifestation of the overwhelming recognition of the impor-
tance of understanding and monitoring evolution of the respect for rights. Ide-
ally, this must be done in a manner that will not simply allow us to identify
trends, but that will also —and even more importantly— inform policy and
action to correct the problemsidentified. Thisrequires not only monitoring but
also feedback on the monitoring and on the tools developed to carry it out.
Thereistherefore adialectic between theindicator and what we learn about it,
through applying it.

Thelength and intricacy of the discussion over indicators for human rights
isin itself a demonstration that measuring such phenomenais not a self-evi-
dent process. Two categories of problem present themselves: 1. Understand-
ing the nature and content of the rightsand trand ating theminto “ measurables’;
2. Recognising the limits and the nature of indicators per se.

a. The Nature and content of the rights:

| have elaborated on this issue elsewhere (Thede 2001). | will ssimply resume
here by mentioning five major issues that, in my view, must be addressed in
order to understand the nature and content of agiven right with aview to measure-
ment. They are the following:
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the fundamentally qualitative nature of civil and political rights, and the
difficulty in capturing their content through measurement (albeit quali-
tative measures)

the need for adequate conceptualisation of aright and its various dimen-
sions prior to establishing indicators, and the need for theory linking the
various dimensions of aright to the specific indicators proposed for
measuring it

iii) the problem of complexity of rights (some perhaps more than others)
iv) theneed for interpretation and contextualisation of any data generated

v)

through the application of an indicator
the need to define the scope of the right we are trying to measure.

b) The limits and nature of indicators:

Non-gtatisticians are often grossly unaware of theimplicit biases and objective
limitations of statistical measures. It iscrucia to explicitly account for them,
however, in order to avoid creating statistics that may be too easily subject to
manipul ation and misinterpretation. It isimportant to concretely consider in at-
tempting to measure aright what istheimpact of five key characteristicsof in-
dicators:

i)
i)

Anindicator isatool in aqualitative analysis. it tellsus something that
must be integrated into an analysis; it does not stand alone.

There is atendency towards the relative autonomy of statistical mea-
sures once they are published. Even if they are methodologically un-
sound, the methodology “disappears’ from thefinal product (the statis-
tical measure), and it is thereby mystified, treated as if it represents
objective truth, simply because it is a number. Thisis amgjor ethical
challengein establishing statistical measuresfor human rights. We carry
amajor responsibility to ensure the soundness of ameasure before ap-
plying it, and to correct it through learning over time.

iii) The problems of methodology are so seriousin the case of attemptsto

create composite indices and inter-country comparisons that their use-
fulnessis highly questionable.
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iv) Any indicator has limitsto its validity, and those limits must be made
explicit and their impact on the results of the measurement continually
assessed.

v) Any data generated by an indicator is part of acontext and is dependent

on that context for its interpretation.

The central problem, inmy view, isand must be that of how to construct the
link between the concept (i.e.: the various facets congtituting a particular right)
and the indicator. Thisis far from atechnical operation since the manner of
operationalising a concept depends on the theoretical framework underlying
the approach (Antonius 2002:17). Different actorsin the field of human rights
adopt different theoretical frameworks for their action (although often those
frameworksremainimplicit). Theissueisput very succinctly by the philosoper
Patrick Viveret (2002) in arecent report commissioned by the French govern-
ment: “tout indicateur est un choix, tout aggrégat privilégié... est un choix de
société’.!

| would also add a pleafor humility in the process of developing indicators
for human rights: recognise the role, the limits and the necessarily imperfect
nature of agiven set of indicators. That recognition impliesthat we will build
into the process of measurement a manner of identifying and capturing the
lessons|earned in order to improve theindicators on the basis of the experience
of their application.

2. THE CASE OF MEASUREMENTS OF TORTURE

Tortureisclearly one of the most extreme forms of negation of human dignity.
Itisreprehensiblein and of itself; it also has a specific impact and importance
in the context of democratic transitions, such as that which Mexico is experi-
encing. Torture, and other forms of inhuman and degrading treatment, instils
fear and mistrust towards the state and its ingtitutions. It thus inhibits the de-
velopment of the public sphere and undermines political participation. Such
trendsareletha for emerging democracies. Torture, therefore, cannot be treated
simply asavestige of aformer non-democratic regime: it must be seriously and

1« Any indicator is achoice, any weighted index ... isachoice of society”
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rapidly addressed and eradicated. Hence, the importance of ensuring that any
measure of torture reflects the real extent and gravity of the problem. The
danger, obviously, will be that, given the political stakes at issue in such a
context, the very definitions and measures proposed will reflect the positions
of diverse actorsin the transition process.

At first glance, torture would appear relatively simple to measure, as com-
pared, for example, to certain other very complex and inherently subjective
civil and palitical rightscontained inthe | CCPR. How then can we conceptualise
torture? Freedom from tortureis, like any other human right, subject to evolv-
ing interpretation and definition on the basis of the emergence of new social
actors and their demands for recognition of their rights.?

As defined in the major international instruments, for torture to be said to
exist, three fundamental el ements must be present (Callamard 1999:11). They
are: a) severe pain or suffering; b) intent to inflict harm; and c) the qualified
perpetrator (acting on behalf of the State). Already onthislevel wefind signifi-
cant divergence amongst international instruments asto the concept of torture.
For example, although the UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (1984) requiresthat the pain
or suffering be “severe”, the Inter-American Convention to Prevent and Pun-
ish Torture (1985) requires simply “physical or mental pain or suffering”,
thereby eliminating a problematic and controversial point, i.e.: what degree of
pain or suffering can be considered severe?

I will further illustrate this process of evolving definition with referenceto
two areas of debate regarding the scope and definition of torture. These emerg-
ing issue areas concern, on the one hand, women’srights and, on the other, the
rights of indigenous peoples. My comments areinspired in part by the spirit of
the Istanbul Protocol (1999) in the keen sensitivity it demonstrates with respect
to issues of gender and cultural diversity.

a) Women and torture

The recognition of specific forms of torture perpetrated against women isa
recent devel opment. Studies dating from the early 1990s revealed an inconsis-

2 0On the notion of rights and collective actors, see Thede 2000.
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tency of the application of gender-specific analysisto the phenomenon of tor-
ture by international mechanisms, including the UN Special Rapporteur on
Torture, and particularly the under-reporting and even ignoring of the use of
rape and sexual assault asforms of torture directed specifically against women
in contexts of massive human rightsviolations such as Bosnia-Herzegovinaor
Rwanda (Charlesworth & Chinkin 2000:218-219). Since then, the situation has
evolved considerably, in particular dueto arguments made and pressure brought
by women’s human rights activists and organi sations. Rape or threat of rapeand
sexual assault are now increasingly recognised under international human
rights and humanitarian law as forms of torture. The Rome Statute establish-
ing the International Criminal Court (1998) has carried enormousinfluence by
defining serious violations of the Geneva Conventionsto include rape and other
forms of sexual violence. It thus* supports an interpretation of specified grave
breaches such as torture or inhuman treatment, wilfully causing great suffer-
ing, serious injury and unlawful confinement, as including sexual violence’
(Charlesworth & Chinkin 2000: 316). The Inter-American Commission on
Human Rightswent even further inits 1996 findingsin the case of MejiaEgo-
cheagavs Peru. “ The Commission found that rape can constitute torture under
the Geneva Conventions aswell ascoming within article 5 of the Inter-Ameri-
can (sic) Convention.® It emphasised that ‘rapeisaphysical and mental abuse
that is perpetrated asaresult of an act of violence'. It isaso amethod of psycho-
logical torture through the humiliation, victimisation and fear of public ostracism
that areinflicted. The purposive element is satisfied by the use of rapefor per-
sonal punishment and intimidation” (Charlesworth & Chinkin 2000: 331).
Clearly, therefore, there has been a major broadening of the scope of the
accepted interpretation of what constitutestorture over the past decade. But that
does not mean that the definition of the act of torture is now closed. On the
contrary, new issues are still being raised. For example, the definition of tor-
ture as necessarily occurring in the public realm denies and rendersinvisible
inthe eyes of international human rights and humanitarian law, specific forms
of torture to which women are subjected in the domestic sphere (the spherein
which, arguably, torture of women principally occurs). Thus, the UN Special
Rapporteur on Violence against Women considers severe forms of domestic
violence as torture. In her 1996 report, “ she showed the similarities between

3 The reference is to the American Convention on Human Rights (1969).
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torture and domestic violence: both the torture victim and the abused women
areisolated and livein astate of terror; they suffer physically and psychologi-
cally; they devel op coping mechanismsthat come to dominate their existence;
both forms of violence are committed intentionally in order to terrorise, intimi-
date, punish or to extort confessions of often non-existent deviant behaviour”
(Charlesworth & Chinkin 2000: 234-235).

b) Torture and indigenous peoples

Members of indigenous communities, and in particular indigenouswomen, are
often more vulnerabl e than the members of dominant ethnic groupsto extreme
forms of abuse such astorture, given historical problems of discrimination and
the skewed distribution of political power between indigenous and non-indig-
enous groups. However, despite the gravity of the problem, cultural and politi-
cal factors render data collection regarding acts of torture very difficult
amongst indigenous communities. Such factorsinclude the following:

* Indigenous peoples havetheir own distinct legal traditions and concepts:
it is therefore often very difficult to translate the logic of abstract state
institutions and international principlesin thetermsof local systemsand
understandings and conceptions of remedial action.

» Members of indigenous communities are often reticent to provide data
because of the discrimination to which they are subject on the part of state
authorities. They may thus not want to further expose the community to
it by revealing information that may accentuate negative perceptionsfrom
outsiders.

» Mistrust of outsidersis often acute due to the historical power imbalance
prevailingin most, if not all societies, with respect to indigenous peoples.

o Mistrust of stateinstitutions may prevail in many indigenous communi-
ties, particularly where they have been the target of repression or abuse
of power by state agents (in conflict situations, for example).

All of the above factors are rendered doubly complex in the case of indig-
enouswomen. On the one hand, they are reluctant to provide information about
torture, and especially about sexual abuse, in an attempt to avoid humiliation
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for themselves and for their community. On the other hand, they may also be
subject to sanctions from the community itself should they reveal that they have
been sexually abused. Such sanctions can range from avoidance to divorce and
ostracism.* The Istanbul Protocol, in its paragraph 148, adds the following
crucial observations: “ Questions about psychological distressand, especialy,
about sexua matters are considered taboo in most traditional societies, and the
asking of such questionsisregarded asirreverent or insulting. If sexual torture
was part of the violationsincurred, the claimant may feel irredeemably stigma-
tized and tainted in his or her moral, religious, social or psychological integ-
rity” (UNHCHR 1999).

CONCLUSIONS

The examples briefly outlined above demonstrate some of the difficultiesand
hasards which must be faced in attempting to identify indicators for measur-
ing torture. First, the definition of the concept of torture and its scopeis sub-
ject to debate and is continually evolving. Any method of measure must take
the necessary analytica careto ensurethat it covers an adequate scope and that
it can be revisited and revised in the light of the evolving definition ascribed
to torture. The two definitional debates we have highlighted here concern the
issue of theinclusion or not of theword “ severe”, and the problem of restrict-
ing the concept to the public realm.

The second issueraised isthat concerning the difficulties of obtaining reli-
able data, given the extreme fear and sensitivity to which all victims of torture
are subject. That difficulty is made even more complex in cases of specific
communities, particularly when they have been historically discriminated
against and marginalised. In such situations, it is necessary to acknowledge that
although we may be able to conceive measures theoretically, we not be ableto
apply them concretely.

4 Rights & Democracy (the International Centre for Human Rights and Democratic Devel-
opment) is preparing an adaptation of itsearlier manual on documenting sexual violence against
women (Callamard 1999) in Spanish for the case of indigenouswomen: “Una metodologia para
investigacion sensible al genero y a las mujeres indigenas y para pueblos indigenas® (work-
ing title). It will be available in the autumn of 2002 at: www.ichrdd.ca.
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Findly, itisessential to recognisethe political nature of the phenomenon we
are attempting to measure. Tortureisan act that is perpetrated as part of asys-
tem of power relations, in an attempt to force compliance. The recognition of
its existence, amongst other things through measurement, is an extremely
politically sensitive issue. The methodol ogy for measurement must recognise
and address the political nature of the phenomenon. To ignore the political
context, or to proceed unaware of it on the assumption that an objective mea-
sureis possible without that knowledge, isto expose the results generated by
that measureto political manipulation and, possibly, to undermining rather than
advancing the cause of human rights.

Thesethreeissues, added to thefact that indicators are necessarily limited and
imperfect in nature, call for the use of extreme caution in devel oping the meth-
odology for measurement and in applyingit. It isessential to explicitly recognise
theimperfection of both our toolsfor measurement and our understanding of the
phenomenon of torturein all itsevolving dimensions. Such recognition requires
periodic revision of the indicators and their mode of application (i.e.: of data
collection), on the basis of what welearn in the process over time. Admittedly,
this may create asituation where it proves impossible to construct a coherent
time series of data. But our purposein constructing indicators cannot be the co-
herence of theindicatorsthemselves. Our purpose isto sketch an accurate por-
trait of the problem in order to develop policy and action to correct it. Obvi-
ously, indicators that do not reflect an evolving situation and analysis will
impede rather than enhance the devel opment of appropriate policy and action.

K ey to ensuring the most complete baseline analysis and the identification
of all possible sources of dataand astrategy for its collection, isthe implemen-
tation of an inclusive process from the outset. This requires a process which
includesall relevant expertise, from state institutions at all levelsand aso from
academia, NGOs and community organisations. This expertise must be
mobilised from the outset in a collaborative process of design of the method-
ology and indicators, followed by its application and evaluation/revision. The
importance of using the expertise of NGOsin thismatter cannot be overstated.
Particularly in asituation as sensitive and difficult asthat prevailing ontheissue
of torture, NGOs have access to information and analysisthat rarely is avail-
able to state institutions.

Aboveall, we must be transparent with respect to the limits and weaknesses
of the measures we devel op. The problem of torture, with itsfar-reaching and
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devastating effects on the human personality and community, is multi-facetted.
Any measure we can imagine will only be provisional, and it must be treated
assuch. What isimportant iswhat will belearned: the unimagined dimensions
of the impact of torture and how to address it, through a consistent effort to
develop instruments for a collective understanding. The search for a perfect
indicator can only distract us from this task. What will prove most useful are
the imperfect indicators, and our recognition that they are and will remain
works-in-progress, milestones on the road to afuller understanding, and not a
reified calculation.
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THE EXPERIENCE OF THE CDHDF
IN TERMS OF TORTURE

Mtro. Emilio Alvarez Icaza Longoria*

Inthelast five years, theinternational organizationswhosework is connected
tothefield of torture have produced a series of highly important reports on the
case of Mexico.

References, for example, of the United Nations Committee Against Torture,
areport that wasissued in ' 97 in which the Committee mentionsin point 162
that torture continues to be practiced in systematically in Mexico, especially
by both the federal and local judicial police, and lately, by members of the
armed forceswith the excuse of the struggle against subversion and drugs. This
isalso stated by the United Nations Committee Against Torture when discuss-
ing recommendations, mentioning that: in order to banish the practice of tor-
ture, the Committee considers that it is necessary to apply effective control
procedures in the fulfillment of duties and prohibitions on the part of Public
Officias of the judicial and legal organizations.

Thereisasection where thereis mention of the Human Rights Commissions
that is part of the debate and, in my opinion, it isimportant to grant the public
human rights commission’sjudicial facultiesto exercise penal action in cases
of serious human rights violations, among which we must include complaints
of torture practices. This has not been done after five years and continuesto be
an unresolved debate.

The second Report is by Mr. Nigel Rodley, special rapporteur on torture,
who in’98 issued areport that arose after avisit to our country.

* President of the Human Rights Commission of the Federal District (CDHDF) Mexico.
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Point 78. Analogous torture and mistreatment frequently occur in many parts
of Mexico, even though theinformation received by the special rapporteur does
not lead oneto aconclusion that indeed it is practice systematically in all parts
of the country. The Inter-American Human Rights Commission (ICHR) issued
areportin’98inwhichit establishesthe situation of human rightsin this coun-
try. It dedicatesafull chapter to the topic of torture in terms of theright to per-
sonal integrity and once again relates two mattersthat are of the utmost impor-
tancefor the National Commission and the State Commissions:. the necessary
support so that actions of torture continue to be observed and denounced to the
corresponding authorities, the adoption of the necessary measure to ensure that
actions of torture be qualified and sanctioned as such by competent jurisdic-
tional organizations, according to the international definition of what consti-
tutes aviolation of the right to personal integrity.

Other relavant issue mentioned at the report isthat Public Ministry officials
play a key role and many of them clearly consent to torture; many medical
expertswho are asked to examine the detai nees seem to be willing to do so su-
perficially or to issue false reports.

A report was issued by Amnesty International (1991) on Mexico: Betrayed
justice, torture in the judicial system and the cases of torture. Torture in the
hands of officialsin charge of enforcing the law and members of the Mexican
armed forces is a practice that has been widely denounced and has been ac-
knowledged by the Mexican authorities. The United Nations, the Inter-Ameri-
can Commission and the Mexican and International NGO’ sthat the reasonsfor
the persistence of torturein Mexico arefound above all in the fact that succes-
sive governments have not had the opportunity to address the problem system-
atically and effectively, nor have they assigned the necessary resourcesto solv-
ing the problem.

| present only these elements as part of the dimension of the problem but,
of course, one can discuss other signs that there has been a certain degree of
progress. However, thetopic of torturein thiscountry isstill avita issueinthe
agenda of the Human Rights Commission.

Six major points that have resulted from our experience in facing and ad-
dressing the topic of torture:

1. Thereis no practice for the documentation of the factin Mexico. Itisan
element that is still met with enormousresistance. Thereisan under-measure-
ment or incorrect classification of the phenomenon and we find different rea-
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sons for this under-measurement: we find that people do not dare denounce
torture because in reality, quite often, once a person is detained and must re-
turn to make a statement, he/she returns to do so in the presence of precisely
the people who tortured him/her and there is afear of repression or reprisals.
We are not even certain of the real dimension of the problem of torture.

2. Itisaproblem that isincorrectly registered, that is, it isregistered ale-
sionsor abuse of authority, but not asacase of torture. There are dramatic cases
that are registered in the Commissions simply as abuse of authority.

3. In spite of the fact that alegal framework has been established, there are
no laws, mechanisms and proceduresin this country. Sanctionsfor torture are
few, processesinitiated are few, and public officials sanctioned for torture is
till inexistent and this discourages, in general, legal punishment of whoever
commits torture.

4. This continues being a problem of resistance in the application of the
international norm. The Inter-American Convention, the Protocol of Istanbul
and any other instrument receive aNO as afirst response. There is absolute
confusion in this matter because the Senate of the Republic has aready rati-
fied these international instruments, they are part of the Supreme Law of the
Nation, and they have been incorporated as Supreme Laws. The ignorance of
judges and even of the public security bodiesisimpressive in terms of inter-
national norms.

5. Thereisatechnica and professional lack of capacity in processing acts
of torturein their true dimension, for example, we have the case of Mr. Velez
Mendoza, which occurred last March, 2002. A young man was detained by ju-
dicial police of the General Prosecutor of the Republic and now thereisascan-
dal because he died with possible signs of torture. His father asked to see the
body and was not alowed to do so but was only shown the head for purposes
of identification. It is not until the burial that they ask for a second examina-
tion and it is detected that he has 31 blows or signs of aggression and alesion
in histrachea. The medical examiners do not allow the father to see have the
body examined by an examiner expert in the detection of torture.

Ingeneral, thereisaseriesof factorsthat affect the application and process-
ing of torture. One seriousissue is that judges continue accepting the validity
of statements obtained under torture and, of course, agents of the Public Min-
istry clearly consent to torture. There are casesin which recommendationsare
made by the Human Rights Commissions regarding torture and, although these
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recommendations have been accepted, they are not carried out and this|eads
oneto think of the efficacy of theinstrument of recommendation: we must re-
think the difference between the acceptance of a recommendation and the
implementation of arecommendation. Practically all the Commissionsinthis
Country have issued recommendations on torture; there are 32 commissions,
one national if the instrument of the Recommendation isnot made, isobvious
islack of eficacy.

6. Issue: legislative reforms still pending. For example, in the case of
Yucatan, there is now law against torture, regardless of the pressure that has
been made by several sectorsfor the existence of anorm that at least sanctions
theaction. So, inthisstateit isnot even typified asacrime, hencetherelevance
of holding this event in this place. Hopefully, initiatives will arise that will
allow usto promote alaw against torturein Yucatan. This are the elements of
the context that bring to an end the persistance against the torture.

THE CASE OF THE FEDERAL DISTRICT (MEXICO CITY)

By detecting these elements, we reach aconclusion and a conviction: that the
application of theinternationa norm will be highly useful, so we have released
aprocess centered on four elements. We shall call one of the elements a con-
ceptual re-design and it refers to an element of conceptualization, as we are
conceiving torture from this conceptualization, asit is being classified, mea-
sured, registered and studied. Then we have a process of training, implemen-
tation and follow-up. In thetraining we had avery interesting experience with
aguest from the International Human Rights Service from Geneva, and there
were people from thirteen State Commissions and, after the noon presentation,
one of the visitors of the Commission cameto me, very concerned, and asked
me, quite anxiously, “what are we going to do about this? Everything thisman
did to meistorture, and now how are we going to process it?’ Because her
schemes were questioned in terms of what it meant as a Human Rights de-
fender, in typifying and classifying torture, in the way in which we processed
the detection of torturein prisons or agencies of the Public Ministry. There has
been atraining process for medical experts, visitors and the juridical orienta-
tion gtaff, who do important work in the Commissions. Detection of the phenom-
enon from aningtitutional operation, initsjust dimension, isnot an easy process.
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The implementation of new forms has led us to this phenomenon | men-
tioned in the beginning, where in six months the phenomenon multiplied five-
foldintermsof registration. If thisisnot placed initsjust dimension, the con-
sequenceisapolitical scandal and those authorities use torture more than the
others. Thisis automatically the reading that started to prevail in the media.
However, since we did not even have a measurement of the problem, at least
in more precise terms, we did not even know what we were up against, thanks
to this conviction we generated afollow-up coordination for the recommenda-
tions, whose function is to explain the high cost of alack of attention toward
those recommendations. Carrying out the recommendationsisnot only amatter
for the authorities, it isamatter for the Commission, becausethereisacitizen
or agroup of citizens who made a complaint and indemnifying the victim for
damages or assisting the victim isamatter that not only pertainsto the authori-
ties, hence we are talking about a mechanism to lower the lack of attention
towards the recommendations. Obviously, this leadsto are-design of our da-
tabase and we realized that there was no field that included records of cruel,
inhuman or degrading treatment. So, if we sought to record thisinformation,
the database did not allow it because it was an absolutely different concep-
tualization. Thisisan integral issue, which reflects registration, follow-up and
processing. Obviously, what we expect when we start making these problems
publicisfor the authoritiesto assume the dimension and face the problem. We
are seeking to work with civilian organizations because the problem goes be-
yond the scope of the Commission and we believe it would be a mistake to
reduceit to the size of the Commission; thisisaproblem that typically requires
synergy and groups effort.

We start from avery elementary principle: he who does not know what he
islooking for, does not know what he finds. Thus, he who does not know what
heisrecording, does not know what heis measuring. If we do not have solid
conceptual elements regarding torture, who know what we are recording, what
we are measuring. We require multidisciplinary and multi-sector work and this
work should place special emphasis on the victims of torture so that we can
systematize the dynamics of the victims. This, | believe, can be a substantial
ingredient for the comprehension of this problem. Of course, the challengeis
also to deal with the conceptual aspect of this issue, how we measure the
phenomenon, how we record it, how we follow-up on it, how we incorporate
the standards and national and international contexts. When we examine the
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Protocol of Istanbul, we find that United Nations specialists say that the dis-
tinction between physical and psychological methods of tortureisartificial. The
method for making the lists can be counterproductive, as established in para-
graph 144, asthetotal resulting clinical picture regarding torture contains much
morethan asimple aggregate of lesions produced by the methods listed. How
can we incorporate this complexity into the follow-up process; not trying to
simplify the results but to measure them in their just dimensions? With these
criteriain mind at the Mexico City Commission, we came up with eight indis-
pensable elements:

1. The definition of torture of the Inter-American Convention for the Pre-
vention and Sanction of Torture must be included, as we believe that it is the
broadest instrument and that it allows us to understand the problem initsjust
terms.

2. We must make surethat it iscompul sory for the medical examiner to carry
out his examination invariable without the presence of members of the police
or custodians.

3. When the detai nee presents|esions the descriptions must include at |east
region, shape, size, coloring and surface state, and the lesions must be photo-
graphed.

4. The aggression against the detainee must be recorded in relation to the
origin of the lesions.

5. It must be compulsory for the medical examiner to ask the detaineeif he/
she was mistreated or tortured physically or psychologically. If the detainee
should state that he was tortured, the certificate must include the names and
data of the possible witnesses of said torture, aswell as the description of the
possible torturers, including their manner of dress.

6. The medical certificate of the lesions must befiled with the Public Min-
istry or the Director of the Detention Center, never with the police or custo-
dians.

7. Signs must be made visible on the walls of holding roomsin prisonsand
other detention centers, explaining that people have the right not to be tortured,
aswell asother rights of the detainees. Thisisakey point, because the deten-
tion centers are where the largest number of torture is generated, is during the
detention, where is generated the largest torture cases that are denounced.

8. The Detention Centers must have alog recording the arrival of the detain-
ees, including name, hour of arrival, names of the people who made the deten-
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tion and acknowledgement of the document through which the detainee was
informed of his/her rights.

Itisour opinion that in all casesin which tortureis suspected, the Protocol
of Istanbul must be applied.

FINAL CONSIDERATIONS

| am convinced that the measurement of torture must have the objective of
solving theissue. Through these mechanismswe can learn about the phenom-
enon, so their study and analysisfor the design of policiesand actionsis of the
utmost importance. We must learn to generate afollow-up process of particu-
lar casesthat will seek study the general causesin order to revise the applica
tion of justice, an issue that is strictly connected to the performance of the
security forces.

| am convinced that the central issue is the manner in which inter-sectorial
actions are generated that will combat or put a stop to torture.

The democracy-human rights dyad isindivisible in Mexico, a country that
isin aprocess of transition. Democracy cannot remain solely at the voting
booths. | am glad that elections are transparent, but we need a concept of de-
mocracy that is based on an exercise of one'srights and it is here where the
concept of human rights becomes a strong component of the right to democ-
racy. Thus, thisissue can be vital in reinforcing our democratic system.






THEORETICAL FRAMEWORK FOR THE CONSTRUCTION
OF AN INDEX ON TORTURE IN MEXICO!

Ricardo Hernandez Forcada*

0. INTRODUCTION

One of the main reasons for the existence and responsibilities of every State
isto protect, respect and promote the human rights that arise from the common
dignity of every individual Among these fundamental rights recognized by the
Political Constitution of the Mexican United States is the guarantee of juridi-
cal security, which consists of safeguarding physical and mental integrity of all
people, and which prohibits isolation, intimidation and torture, as well asthe
use of torments of any type.

This practice has not been eradicated in our country in spite of being pro-
hibited in the Constitution and despite the existence of a law whose specific
objective isto prevent and punish the crime of torture, aside from being typi-
fied in the penal codes.

1. WHAT ISTORTURE?
According toitsnominal definition theword torture means“ grave physical or

psychological pain inflicted on a person, with diverse methods and tools,
in order to obtain a confession from that person, or as aform of punishment.

1 Based on the research developed by Ricardo Hernandez Forcada and Maria Elena Lugo
Garfias, Researchers at the National Center of Human Rights, Mexico.
* Researcher at the National Center of Human Rights, Mexico.
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2 asatorment. 3 pain, big affliction or the thing that causesit. 4 deviation from
that which is correct, curvature, obliquity, inclination” .2

The Federal Law for the Prevention and Punishment of Torture, inarticle 32,
describestorture in the following sense “acivil servant commits the crime of
torture when, dueto his'her attributions, he/sheinflicts on aperson grave pain
or suffering, whether they be physical or mental, in order to obtain from the
tortured party or athird party, information or a confession, to punish the per-
son for an act committed by that person or that the person is suspected of hav-
ing committed, or to coerce the person into behaving or not behaving in acer-
tain manner. The following will not be considered as torture: annoyances or
penalties that are a consequence only of legal punishment, that are inherent
or incidental to these, or derived from alegitimate act of authority.”

Even though in colloquial language torture is a synonym of diverse suffer-
ings, for the purpose of an investigation on torture, we cannot use the term
indiscriminately because the meaning is diluted and anything can be torture.
Inthejuridical order, within the framework of human rights and penal law it
has a very precise meaning.

The notion of torturein the special Mexican law is derived from Mexico's
subscription to the United Nations Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, published in the Official
Journal of the Federation on March 6, 1986:, in which the article 1.1, defines
it asfollows:

For the purposes of this Convention, the term “torture” means any act by
which severe pain or suffering, whether physical or mental, is intentionally
inflicted on aperson for such purposes as obtaining from him or athird person
information or a confession, punishing him for an act he or athird person has
committed or is suspected of having committed, or intimidating or coercing him
or athird person, or for any reason based on discrimination of any kind, when
such pain or suffering isinflicted by or at theinstigation of or with the consent
or acquiescence of apublic official or other person acting in an officia capacity.
It does not include pain or suffering arising only from, inherent in or inciden-
tal to lawful sanctions.

2 Real Academia Espafiola, Diccionario dela Lengua Espafiola, vigésima segunda edicion,
Madrid, Espasa Calpe, 2001, t. 1 p. 2201.
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2.This article is without prejudice to any international instrument or na-
tional legislation which does or may contain provisions of wider application.

Aswe can see, the elements of the United Nations Convention definition are
sine qua non, the act would cease to be such but that it would qualify as cruel,
inhuman or degrading treatment just asit isset out in article 16 of the Conven-
tion that is herein quoted:

Each State Party shall undertake to prevent in any territory under itsjuris-
diction other acts of cruel, inhuman or degrading treatment or punishment
which do not amount to torture asdefined in article |, when such acts are com-
mitted by or at theinstigation of or with the consent or acquiescence of apub-
lic official or other person acting in an official capacity. In particular, the ob-
ligationscontained in articles 10, 11, 12 and 13 shall apply with the substitution
for references to torture of referencesto other forms of cruel, inhuman or de-
grading treatment or punishment.

In the American region, the Inter-American Convention to prevent and pun-
ish torture was approved in 1985, subscribed on December 9, 1985, approved
by the Senate on February 3, 1987 and published in the Official Journal of the
Federation on September 11, 1987, which main difference between the defi-
nition of torture of the United Nations Convention and the Inter-American
Convention isthat the latter does not demand that “severe” pain or suffering
be inflicted, so that the scope of its protection is broader.

Article 2 definesit as follows:

For the purposes of this Convention, torture shall be understood to be any act
intentionally performed whereby physical or mental pain or suffering isin-
flicted on aperson for purposes of criminal investigation, asameans of intimi-
dation, as personal punishment, as apreventive measure, as a penalty, or for any
other purpose. Torture shall also be understood to be the use of methods upon
aperson intended to obliterate the personality of the victim or to diminish his
physical or mental capacities, evenif they do not cause physical pain or men-
tal anguish.

The concept of torture shall not include physical or mental pain or suffer-
ing that isinherent in or solely the consequence of lawful measures, provided
that they do not include the performance of the acts or use of the methods re-
ferred to in this article.



178 NATIONAL COMMISSION FORHUMAN RIGHTS

The second difference, consists of the fact that 1a The Inter-American defi-
nition broadens the scope of the protection when it foresees the case of torture
in which there is an absence of physical pain or psychological suffering by
means that tend to annul the personality of the victim or diminish his physical
or mental capacity through the application of drugs.

Regarding the objective of torture, the definition of the Inter-American
Convention also differs from the teleology recognized by the United Nations
Convention, since, athough it is basically the same, itswording is more gen-
eral and allows for a broader scope of protection.

The objective of the typical description consists of:

A.Criminal investigation
B. Means of intimidation
C. Personal punishment
D. Sentence

E. Any other aim.

Incorporating the objective of using torture as a*“means of intimidation”
impliesthethreat of harm or suffering, that is, astatein which no physical harm
or lesionisactually produced, even when astate of fear or anxiety is produced
in order to induce the conducts that were described above.

On the other hand, in mentioning it asapersonal punishment, it is supposed
that suffering or pain inflicted on a person without the application of aprevi-
ous procedure with al itsinherent guarantees, unlike the imposition as a sen-
tence that implies the commitment of avoiding the incorporation into the pe-
nal laws of juridical consequences of that nature, and at the same time, the
prohibition of imposing a sentence on aperson that impliesthe acts of torture.

Finally, inincluding “any other purpose” without mentioning specific rea-
sons as does the United Nations Convention could include torture for futile
reasons which are included in the United Nations Convention and, conse-
guently, are considered as constitutive of torture.

The active characters involved in torture could be:

A.Public employees that harass, induce harassment or do not impede its
occurrence when having knowledge of such behavior by third partiesin
the work field.
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B. Peoplethat order and/or induce directly or indirectly any form of harass-
ment asaresult of third parties putting pressure on them to perform these
acts on others.

2. THE MEXICAN JURIDICAL FRAMEWORK AND TORTURE
2.1 Constitutional dispositions

Currently, article 20, section |1 of the Political Constitution of the Mexican
United States prohibitstorture of an accused person and establishesthat who-
ever carries out such an action will be sanctioned. It also establishes that
the confession of such apersonwill “lack any value” if itisnot rendered inthe
presence of aPublic Ministry or Judge, solong asthey are assisted by adefense
attorney.3

Constitutional article 22 further prohibits, as asentence, “the torment of any
sort and any other unusual and transcendental sentence,” seeking to preserve
the integrity and dignity of all human beings.

Civil servantsviolate the rights of people who are victims of torture accord-
ing to the guarantees contained in articles 14, 16, 18, 19, 20, section |1 and 22
of the Congtitution, sincethey areillegally deprived of their liberty and, in some
cases, of their life, suffer acts of harassment when they are detained or in prison,
are mistreated and the basis of social re-adaptation in penal systemsis not
fulfilled.

The Federal Law for the Prevention and Sanction of Torture, published in
the Official Journal of the Federation on May 27, 1986, is the first special
decree that includes the crime of torture, however, as mentioned previously,
article 22 of the Constitution prohibited it as a sentence; given the circum-
stancesindicated, it was necessary to typify that conduct dueto its seriousness
and considering that “...the State, by virtue of its sovereignty, dictates the
norms creating the crimes and applicable sentences or security measures...” .

3 The expression of torture and all that isrelated to the confession, dueto the reform decreed
and published in the Official Journal of the Federation on September 3, 1993.

4 Pavén Vasconcel os, Francisco. Derecho Penal Mexicano, 82 Edicion, Editorial Porrda,
México, 1987, p. 20 and 85.
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the State will determine when an action or omission thereof can be sanctioned
or not, even though its application does not conform to its discretionality but
to the principles established initsjuridical decree, as would be that of legal-
ity, equally, the crime of torture hasaprincipal juridical consequencethat isthe
punishment.

In view of the perfectibility of the law and in order to adjust the law to the
demands of society, on October 16, 1991, the National Human Rights Commis-
sion presented the President of the Mexican Republic with several preliminary
projects, among them one for a new law for the Prevention and Sanction of
Torture, as established in Congtitutional articles 20 and 22, dedicating the prin-
cipleof nullity of proof obtained by illicit means, more serious punishment for
criminal conducts and criteriafor payment and restitution for damages.

Thislaw was consolidated through its publication in the Official Journal of
the Federation on December 27, 1991.

On the other hand, it is important to take into consideration that several
legidlative modifications have arisen from this special new law, such as the
following: both the Federal Code of Penal Procedures and the Code of Penal
Procedures of the Federal District classify torture as a serious crime, accord-
ingtoarticles194 and 268,° respectively, so that in a case of urgency the Public
Ministry can order the detention of aperson, and said detention must have solid
foundations and motivationsin order to fulfill that which isforeseen by para-
graph five of congtitutional article 16.

Equally, the act of compelling the accused to testify through torture, in ar-
ticle 225, section XII of both the Federal Penal Code and the Penal Code for
the Federal District,® is established as a crime against the administration of
justice, in the former from the amendment contained in the first article of the
Decree published in the Official Journa of the Federation of January 10, 1994,
valid as of February thefirst of the same year.

Furthermore, The Genera Law that Established the Bases of Coordination
of the National Public Security System, the Organic Law of the General Pub-

5 Cddigo Federal de Procedimientos Penales y Codigo de Procedimientos Penales para el
Distrito Federal ..., op. cit., pages 154, 155 and 271 to 272-3.

6 Cadigo Penal Federal, en Legislacion Penal, EdicionesAndrade, SA. deC.V., Val. |, pages
57 and 58 and 102-84 and 102-85.
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lic Prosecution of the Republic and the Public Security Law of the Federal
District establishin articles 22, 51 and 17, respectively, establish the mandate
for members of police corporations to abstain from inflicting, tolerating or
allowing acts of torture or other cruel, inhuman or degrading treatment
or sanctions, in the case of the Organic Law of the General Public Prosecution,
it is also an obligation of the agents of the Public Ministry.

In the same manner, article 40 of the Law of Public Defense of the Federal
District® 17 establishes the duty of public defendersto report violations of the
rights of their defendants to the Public Organizations for the Protection of
Human Rights, specifying de case of torture, although the relation that exists
with regard to article 11 of the Federal Law for the Prevention and Sanction of
Tortureisalso observed, since being aware of thistype of abuse they would be
compelled to denounce it or otherwise incur in the sanctions established
therein.

In the Centersfor Social Readaptation, tortureis forbidden in the applica
tion of sanctions, otherwise sanctions will be issued, independently of penal
responsibility, according to that which is established in article 129 of the Regu-
lations of the Federal Centersfor Social Readaptation,® aswell asin the treat-
ment of the personnel of the centers towards the interns, according to article
9 of the Regulations for Prisons and Centers for Social Readaptation of the
Federal District.*°

It isimportant to mention the responsibility of the State in making restora-
tion for damages, aswell asfor regulation of the meansto enforceit, whichwas
foreseen by article 10 of the Federal Law for the Prevention and Sanction of
Torture of 1991, in charge of the person directly responsible, which changed

7 Ley General que Establece |as Bases de coordinacion del SistemaNaciona de Seguridad
Plblica, Ley Orgénica de laProcuraduria General de la Republica, Ley de Seguridad Publica
del Distrito Federal en Legislacion Penal, EdicionesAndrade, S.A. de C.V., Vol. I1, pages 358-
114, 358-115, 356-16, 356-17, 358-68 and 358-69.

8 ey de la Defensoria de Oficio del Distrito Federal, en Legislacion Penal, Ediciones
Andrade, S.A. de C.V., Vol. |11, pages 514-517.

9 Reglamento de los Centros Federal es de Readaptacion Social, en Legislacion Penal,
Ediciones Andrade, S.A. de C.V., Vol. V, pages 740-59.

10 Reglamento de Reclusorios y Centros de Redaptacién Social del Distrito Federal, en
Legislacion Penal, Ediciones Andrade, S.A. de C.V., Vol V, page 731.
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with the solidarization of the State as mentioned in the introduction of thelast
paragraph of article of interest, according to the amendment published in the
Officia Journal of the Federation on January 10, 1994.

Finally, the Code of Military Justice establishesin article 523" that acon-
fession will be carried out without the mediation of isolation, intimidation or
torture.

2.2 The crime of torture in local legislation

L egidlative dispositions have beenissued in most of the Federal Entitiesfor the
typification of the crime of torture, the only exception being the State of
Yucatan.

In 13 of them thereisaspecia law, and in 16 and the Federal District itis
established in their respective penal codes; in the State of Guerrero it isin-
cluded in the law that is regulated by the Organization for the Protection of
Human Rights.

Inthe particular case of Guerrero, the crime of tortureisincluded inthe Law
created by the State Human Rights Defense Commission, in Title V1 of the cri-
mes, Only Chapter, article 53, inwhich it isstatesthat it includes only thefirst
of thetypical assumptions contemplated by the Federal Law for the Prevention
and Sanction of Torture, imprisonment is decreased from 2 to 8 years, thefine
from 200 to 400 days fine and discharge from one's post is indicated.

INTERNATIONAL SETTING

In article 133 of the Mexican political Constitution it is established that it, as
well asother treatiesthat arein accord with it, will constitute the Supreme Law
of al the Union, henceit isimportant to consider both the national legislation
and the international setting, especially with regards to the protection of Hu-
man Rights, asisthe case of torture, where the objective isto prevent the se-
rious violation of human dignity in all beings.

1 Code of Military Justice, Tomo |11, Secretary of the National Defense, Mexico, page 186.
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It isimportant to highlight that unlike the United Nations Convention, the
internal |egislation does not include cruel or inhuman treatment and this scope
of acts falls within the scope of crimes such aslesions, abuse of authority or
intimidation.

Thetypes of torture, on the one hand, and on the other hand those of lesions,
abuse of authority and intimidation are excluded in value, based on the prin-
ciple of specialty, consequently if sanction were to be made for both crimes,
one would be punishing the accused doubly for the same acts.

Itisnecessary to carry out areview of the punishment indicated for diverse
penal typesat issueand it is convenient to think that the abuse of authority can
ispunishable by 1 to 8 years of imprisonment, aswell asafine of fifty tothree
hundred daysfine and destitution and discharge for aterm of 1 to 8 yearsfrom
one's post, charge or public commission. The lesions, if they are severe, are
punishable by 3to 6 yearsimprisonment when it isalesion that endangerslive,
but if any of the qualifying crimes should be present also the punishment can
beincreased in onethird, if two concur then it can beincreased in one haf, and
if there are more than two qualifying crimes then it may be increased in two
thirds.

From the above information the result is that the accumulation of penalties
adds up to atotal of from 6 years to 18 years imprisonment, which contrasts
with that which is established in article 4 of the Federal Law for the Preven-
tion and Sanction of Torture in which a penalty isindicated of threeto twelve
years and from two hundred to five hundred days' fine and disqualification
from holding any public post, job or commission for up to two timesthe lapse
of imprisonment imposed, marking asubstantial difference between both pen-
aties, which in the case of tortureis evidently not proportional to other pena

types.






METHODOLOGICAL CONSIDERATIONS FOR THE DESIGN
OF DATABASES ON HUMAN RIGHTSVIOLATIONS:
THE CASE OF TORTURE

Rosa Maria Rubal cava*

I. INTRODUCTION

This presentation, dedicated to the methodology for the construction of indi-
cators for the observation of the fulfillment of human rights had a double
purpose, on the one hand to refer to the theoretic i ssueswhich are most closely
related to said construction, and, on the other hand, to support which they lent
to the technical decisions adopted.®

In the first part topics are discussed which are covered, within the social
sciences, by the field of methodology. The presentation is made in consider-
ing them abstractly in order to show their generality and the potential for their
application in the observation of human rights. The basis of thisknowledgeis
epistemol ogical and in this presentation one followsthe basic constructivist or
genetic focus based on the formulations of Jean Piaget and the Geneva school
of thought.

* Presentation prepared for the International Seminar on Satistics and Indicators for the
National Diagnosisin the Field of Human Rights: the Case of Torture in Mexico, Mérida,
Yucatan, April 3-5, 2002.

1 The observation, understood in the sense used by Norwood Russell Hansom, is an activ-
ity that joinsthe knowledge of the observer with his/her capacity for observation. The objective
of hiswork isto demonstrate theimpossibility of pure observation. Thefinal phrase of thefirst
chapter summarizes hisideawith these words: “ The paradigmatic observer is not the man who
sees and communi cates what all normal observers see and communicates, but the man who sees
in familiar objects what no one had seen before” (1989: 252).

[185]
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In the second point one presents, while trying to preserve the temporal se-
guence in which they occurred, the practical decisions derived both from the
discussionsrelated to the methodol ogy aswell asthe demands of the techniques
that were used from the beginning in order to integrate an information system
that will alow the wide dissemination and use of the information that has been
amassed for statistical purposes.

Il. THE FIELD OF METHODOLOGY IN SOCIAL INVESTIGATION

It is common to suppose that the follow-up on any phenomenon demands a
methodology, but usually this field is associated with a group of particular
methods and techniques that it would be convenient to use, without consider-
ing the complexity represented by the objective of having amonitor designed
to reveal the presence of signsthat allow oneto characterize the phenomenon
and analyzeits evolution. As the purpose of said deviceisto generate knowl-
edge, we can state that we are faced with aproblemthat can be dealt with sci-
entifically.?

It is convenient, however, to consider methodology as a field of problems
related to scientific investigation, in general, and to investigation in social
sciences specificaly in the case that interests us: the observation of the fulfill-
ment of human rights. The investigation, conceived dynamically, entails a
commitment to the assumption that it is a process and, consequently, is not
directly observable but isreconstructed from inferencesthat allow usto weave
mutually conditioned eventsinto atemporal sequence. Inthewords of Garcia:
“The processes are not empirically given data, nor are they observable phe-

2 The following three quotes support this statement:

i) “ Science has no fixed objective; any problem can be dealt with scientifically so long asit
involves knowledge. What characterizes scienceis not asphere of objectsbut amethod” (Bunge
M., 1997: 39).

i) “In someway, the problems must always be of atheoretical nature. Serious practical prob-
lems, such as that of poverty, illiteracy, political oppression and judicial insecurity, have been
important starting points for social scientific investigation” (Popper K., 1972: 103).

iii) “The objectivity of empirical social investigation isnot, generally, but the objectivity of
the methods, no that of the object investigated” (Adorno T., 1972 :84).
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nomena constructed as an interpretation of the data: they are relationships
established on the base of inferences’ (GarciaR., 2001: 70).2

Consequently, if theinvestigation is conceived as adynamic process, meth-
odology cannot be a fixed group of specific methods and techniques that are
susceptibleto change throughout its devel opment, but abody of knowledge that
allows one to become aware of the process and to adopt at each moment the
appropriate theoretic and practical decisions.

methodology can be considered as a field of knowledge that unites two
worlds: the theoretical (conceptual) and the empirical (factual). Thisdual na-
ture leads oneto consider methodol ogy as a hinge fixed in epistemol ogy, which
articulates the decisions based on the logic of investigation, objectivation,
operationalization, measurements, observation and research design, with those
relativeto thetechnical optionsthat will allow oneto compile, systematize and
analyze the empirical information (Cortés F., 2000; Cortés F. y R.M. Rubal-
cava, 1993; CortésF., R.M. Rubalcavay R. Yocelevsky, 1990).

From this methodological perspective, it is necessary to assumethat in de-
fining the problemthat originatesthe process of investigation one has already
adopted a theoretic placement that must be expressed within the conceptual
framework that will help to delimit the empirical complex and construct the
facts. This operation makes it possible to identify (infer) the appropriate em-
pirical referentsfor the theory from whence one departs: “ Thereferencerela-
tionship is established between members of the linguistic or conceptual level
and members, should they exist, of the physical level which are correlates of
theformer” (Bunge M., 1979: 76). In agiven conceptua framework it is pos-
sibleto identify several levels of abstraction of the relationships, which com-
pel usto also seek various empirical referents. The connection between these
two fields becomes objective in the link between concepts and indicators and
it is based on hypotheses; due to its epistemol ogical character (relative to the
construction of knowledge) this link is known as an epistemic correlation
(Blalock H. y A. Blalock, 1968).

3 1t must be mentioned that the book by Rolando Garciais dedicated to the analysis of the
construction of knowledge starting from the formulations of Jean Piaget and taking advantage
of thetheoretical developmentsthat aroselater on complex systems. The usethat ismade of said
work in this presentation is a free extension to applied social sciences and in no way compro-
mises the autor for having inspired it.



188 NATIONAL COMMISSION FORHUMAN RIGHTS

The units of observation (empirical referents or observationsfor the meth-
odology, and cases or records for the techniques) that correspond to the con-
ceptual framework of interest, are the correlate for recording, at the physical
level, the attributes that best suit one for its characterization in order to make
adata matrix that works as a starting point for the application of the methods
and techniques of analysis that are appropriate to the objectives of the study
(Cortés F. and R.M. Rubalcava, 1993: 232). “The selection depends on the
objectives of theinvestigation and will be determined by the specific questions
that are formulated regarding the types of situationsthat are subject to study”
(GarciaR., 2000: 71).

The contents of the data matrix come from the empirical record of the cho-
sen featuresin order to characterize the units of study that have been selected,
which is carried out by making use of the relevant information compilation
techniques; there is awide variety, including such techniques as life stories,
biographical narratives, guided interviews, semi-structured questionnaires,
structured questionnaires, aswell as several methods of collective interview-
ing and direct observation, aided by recordkeeping technol ogies such as mag-
netic recording and videotaping. The files of the so-called administrative
records, also constitute a prime source for the investigation, even though there
may be somelimitationsin the analysis since the possibilities of making adata
matrix depend on the information that has been stored.

From this theoretical -methodological perspective, the sense of the indica-
torsinthe empirical socia investigation is quite clear: 1) the indicators must
be connected to the concepts whose rel ationships are expressed in the theoreti-
cal framework; 2) they must be susceptibleto empirical recording, that is, they
must be measurable (in any measurement scale); and 3) they must represent a
field of variability (that is, adopt several va ues; thisbeing the property towhich
the term variables refers to). Also, the indicators depend on the empirical
context of application of thetheory (that is, they have a spatio-temporal root),
adependence known as systemic interference and which alludesto “ The situ-
ation in which the inferences from the direct measurements are not equally
valid in al systems which are under investigation...In the case of measure-
ments for comparative purposes, it isnecessary to modify the propositions on
which the inferences are based in order to maintain the validity of the state-
ments of measurement in each system” (Przeworski A. and H. Teune, 1970:
104-105). In brief, theindicators have adoubleindicative role, on the one hand
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towards the theory and, on the other, towards the world of empirical facts, or
if one prefers, reality.

L et us discuss with some detail the meaning of these characteristics or
properties of the indicators in the empirical socia investigation.

i) Theoretical Link

The indicators are a resource for the objectification of concepts, in Bunge's
words“ The relationship between an indicator and an unobservable character-
isticisbased on hypothesis, not on conventionsor rules’ (Bunge M., 1996:169).
Thetheoretical framework is constructed by rel ationships among conceptswith
severa levelsof abstraction and only afew of these relationshipswill be placed
in direct correspondence with the empirical field. Not all concepts of the theo-
retical framework arelinked to indicators but all indicators are connected to at
least one of the concepts of said framework (Blalock H. y A. Blalock, 1968).

ii) Empirical Record

Theindicators represent observable and measurable properties of the objects
(units or cases) and can be qualitative or quantitative. It is often believed that
this distinction arises from measuring, a methodological operation that taken
in its broader sense, consists in empirically recording the indicators and ex-
pressing this record in a standard language (Przeworski A., 1973: 11). The
numerical system providesone of the possible standard languages, and perhaps
the most often used, but the measurementsthat are recorded in numbers are not
necessarily quantitative.

In two of the four basic measurement scal es the numbers are used without
assuming their metric properties; as names (nominal scale) to differentiate
objects (unitsor cases), or asranges (ordina scal€) to placethemin hierarchies.
Under these circumstances, the numbersfacilitate the recording and process-
ing of information that originally is not numerical. These types of measure-
ments are considered qualitative, and this adjectiveisalso applied to the indi-
catorsthat are being measured. When the numbers are assigned respecting their
location on thereal numbers’ linethey do represent magnitudes (interval scale
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and reason scale) and it is considered that the indicators measured are quanti-
tative (Cortés F. y R.M. Rubalcava, 1990: 55).

If the measurement scale marks the difference between qualitative and
guantitative, obtaining a“ qualitative change” would betrivial since a met-
ric scale can easily be transformed into a nominal or ordinal scale. Conse-
guently, the terms qualitative and quantitative must be reserved for deeper
distinctions.

iii) Variability

The justification of this property of the indicators can be taken from the fol-
lowing statement: “ The concept of variable allows oneto discriminate carefully
the diversity and to discover and make explicit the partial identity; it isuseful
to understand both the variety and the change as well as the schemes of varia-
tion and change” (Bunge M., 1979: 336).

This property has led to a preference for the term variable when referring
both to the indicators and the indexes. Sincein the social sciences speaking of
indicators implies a permanent commitment to assuming the other two char-
acteristics, thetheoretical link and the empirical record, it is advisableto main-
tain thisterm.

iv) The Empirical Complex

According to the constructive methodological view, the delimitation of the
object of study isdonewithin an empirical complex that consists of a piece of
reality selected on theoretical basis. This notion involves determining the space
and time of the phenomenathat isto be observed, posing the problem that will
beinvestigated, deciding which arethe empirical referentsand the convenient
indicators, as well as anticipating the methods of analysis that will be used.
In brief, from a constructive view of knowledge it must be mentioned that
itisnecessary to conceivethe empirical dataat two levelsof interpretation. “On
the one hand they areinterpretations of what we commonly call ‘ observational
data’ or ‘observations ...Onthe other hand, crossing over to theanalysesand con-
ceptualizations peculiar to the scientific disciplines implies selection and or-
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ganization of the observational data, which supposes a second level of inter-
pretation” (GarciaR., 2000: 44).

The following section seeks to show the application of these methodol ogi-
cal nationsto thefollow-up processin human rightsviolations, particularly the
case of torture.

I1l. METHODOLOGICAL CONSIDERATIONS
FOR THE DEFINITION OF A DATABASE ON TORTURE

The steps that are followed in taking decisions regarding the organization of
empirical available material in the dossierswhere humansrightsviolationsare
recorded are listed bel ow and described briefly, from the methodol ogical stand-
point presented in the previous section.

1. Problem Formulation

From the outset it was stated that part of the problem has to do with the con-
struction of indicatorsfor the observation of human rightsviolationsin Mexico.
Notwithstanding, in order to have a concrete system of reference, with a cer-
tain degree of homogeneity that enables one to propose an array or indicators
that is applicable to al its elements, it was decided to set limits on the group
of violations.

Asapragmatic criterion one has chosen to consider as afirst field of inter-
est the complaints regarding torture, for one main reason: the avail able knowl-
edge fund at the National Human Rights Commission (CNDH) in this specific
category of the human rights provides the theoretical el ements and empirical
material necessary to definetheindicators (CNDH, g/f). The sources of infor-
mation that will be used in this application will be both real (complaints), as
well as formal (Recommendations).

Of the nearly one thousand complaints regarding torture that have been
received by the CNDH in ten years of work, at thisfirst stage only those that
were subjects of Recommendation directed to an Authority on the part of the
Commission will be considered, so that thefield isreduced to 139 dossiersin
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which 445 victims are grouped. The basis for this decision resides in the fact
that precisely these cases constitute the nucleus of facts (offences) that un-
equivocally correspond to the category of torture, because the Recommenda-
tions are based on the reports presented by doctors and on the investigation of
the visitors from the Human Rights commissions, who arein charge of quali-
fying as torture those acts which are recorded in the complaint.

2. Units of Observation

After examining the contents of the dossiers and discussing the possibility of
the units of record being Recommendations, their heterogeneity in terms of the
victims and the specific acts of human rightsviolations, it became obvious that
it would be convenient to consider the victim as an empirical referent of the
torture; a Recommendation can refer to one or more acts of torture, concern-
ing one or more victims. Each record in the database will refer to only one
victim and will contain information that will enable oneto identify thedossiers,
both of the complaint and the Recommendation, theindividual characteristics
of the victim and the methods of torture, as well as the circumstances under
which they were employed.

3. Indicators for Characterizing the Victims
by Acts of Torture

Once having decided that the units of observation or cases of study are the
victims, one proceeded to review the descriptions of the facts recorded in the
Recommendations dossiers. The juridical framework that enfolds the human
rights providesindications regarding the features which one must consider in
thosewho arevictims of torture, aswell asthe most rel evant characteristics of
the acts inflicted, the conditions in which they were applied and the authori-
tieswho are presumably responsible, among others.

Theindicators can be grouped into five sub-classes: 1) elements of identi-
fication of the offence (including the spatio-temporal reference of the facts);
2) individual characteristicsof the victim; 3) methods and circumstances of the
torture; 4) authorities who are presumably responsible or who acted in collu-
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sion with those responsible; 5) Recommendations of the CNDH, punishment
and follow-up.

4. The Data Matrix

Taking into consideration the long-term objectives of the Commission, one
considersthree technical paths for the definition of the data matrix. First, the
matrix must feed an information system that articul ates theindicators of themain
acts of human rightsviolationsin adata structure that enables oneto useit both
for the purpose of analyzing and producing statistics, aswell asfor the purpose
of disseminating it widely among thoseinterested in the topic. The second path
considersthat the datamatrix must adapt to astrategy of statistical analysisthat
will enable us to know the behavior of each indicator in a population of vic-
timsthat is being studied and empirically contrast certain hypotheses on the
relationships among indicators. The exploitation of the information gathered
through the construction of indexes, time series and from statistical modelsthat
allow for multidimensional analysiswill also be possible.

5. Coding Manual

The 123 fields that characterize each victim capture qualitative information
(such as the method of torture or the authority responsible) and quantitative
information (for example, the age of the victim and the year in which the facts
wererecorded). Numbers are used in both cases; if theindicator is qualitative,
the numbers are assigned as codes, and if it is quantitative, as values.*

The following conventions were adopted in all the fields: recording under
code 90 any “other situation” that is not specified inthe manual, under 97 alack
of information, under 98 a casein which thefield does not apply and under 99
when a piece of information is not reported.

4The only exception isthe name of the victim and of those who presented the complaint in
order to easy find them in the dossier.
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6. Database of victims of torture (complaints presented
at the CNDH that originated a Recommendation)

A product of the methodol ogical work developed to date is the database, the
first tool of the system of information and the statistical analysis. In the case
of torture, the baseisabi-dimensional arrangement captured in an Excel page
with 450 records (lines), each one corresponding to a victim included in the
group of acts of torture consigned to the dossiers of the 139 Recommendations.
In the columns one records 123 variables (fields), which specify the five sub-
groups of indicators mentioned previoudy. Inthe personal characteristics of the
victim oneincludes gender and age; in circumstances of the detention, the mo-
ment in which the torture took place, the acts of torture the victim suffered (a
maximum of three are recorded), the methods of torture that were applied, the
procedural stage at which the events occurred and their objective, as well as
the authorities who are presumably responsible and who, one presumes, con-
cedled the acts.

The database generated is, per se, an instrument that can be used for several
purposes, for example: to carry out a search of casesthat have certain charac-
teristics of interest, in order to produce reports asaform of dissemination and
to process the information through statistical analysis packages. Besides, this
database constitutes the first step towards the integration of an information
system with the structure that best suits the objective of maintaining the fol-
low up of the principal human rights, as well as spread the information gath-
ered and the results of the analysis.

Before presenting some examples of the use of the database, it must be
mentioned that the design of the codes took into account that the questions of
those interested and who may approach this source will be of avaried nature,
hence, it was considered necessary to record the greatest amount of informa-
tion available in the dossiers. This explainsthat for each victim at most three
actsof torture can be recorded and in each one up to five physical methods and
five psychological methods. The physical methods admit forty options and the
psychological admit seven; in both cases, one has anticipated that the review
of new dossiers will increase the options, as well as the respective codes.

To illustrate the possibilities of approaching the files on torture, below we
will present the construction of three derived traits; that is, the generation of
“new” characteristics of the victims, which result from the processing of the
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original information recorded in the database, and from the creation and analy-
sis of anew database, referred to the Recommendations.

1. If one analyzesthe victims grouped by dossier, that is, taking asa unit of
analysis all those who correspond to the same Recommendation, one can see
that most Recommendations originated in complaints related to torture report
only men as victims; they are 85.9% of the total. Those that involve only
women are minimal, 3.7%. The rest, 10.4%, refer both to men and women.

Morethan half the Recommendations, 53.6%, report only one victim; 40%
between 2 and 9, and the rest, 6.4%, ten victims or more. It isimportant to point
out that four of the Recommendations how that a complete community was
subjected to acts of torture.

2. One could think that foreseeing five methods of physical torture for each
moment isexcessive. In order to illustrate that thisview ismistaken, one looked
for those who on the first instance were subjected to three methods. The result
was surprising: of the 445 victims, 119 (26.7%) suffered at | east three method
of physical torture and there were 75 different combinations of methods. Seen
in greater detail, for six of every ten of these victims, the first method was a
beating.

Theindividual combinations with more than 3% of the caseswere: infirst
place, “beatings with hands, feet or objects - blowsto the ears - violent deten-
tion” with 7.6%; the second place corresponds to “hands and feet tied - sub-
merged in water - beaten” with 5%; the third combination is “beatings - vio-
lent detention - pretended execution”, with 4.2%; and the fourth place in
frequency, with 3.4% of the 119 multiple torture victimsis “ beatings - water
inthe nose or mouth - plastic bag on the head” . These three combinations group
one of every four victims; each one of the rest of the combinations, there are
71, have amaximum of three cases.

3. The casesin which the acts of torture produce the death of the victim are
seven of the 445. In studying them, one can see that six died due to the first
action of torture (one must remember that up to five physical methods could
be included); of these, five were victims when they were under “custody” of
the agents who apprehended them, and the sixth, when he was being “ pro-
tected” by the Public Ministry. The authorities who were presumably respon-
sible of these offences that provoked the death of the victim are the Federal
Judicial Palice, in three cases, and in the other three, the Local Judicial or
Ministerial Police.
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Only one of the victimswhose death came about dueto torture resisted until
the second moment. The physical method was applied when he was under
“custody” of the Public Ministry, and the authority whose responsibility is
presumed in this act is also the Federal Judicial Police.

After presenting these examples, it isagood ideato point out two limitations
detected through the analysis of the data stored on the torture database. Thefirst
refersto the age of the victim, which was only consigned in 12% of the cases
and is afundamental indicator if one wishes to see if there are differences
between the methods of torture applied to the young and the elderly, and to
detect whether they depend on the gender of the victims. The second limitation
has to do with the complaints on acts in which both men and women are in-
volved; these lead to the possibility of family torture but in the dossiers the
kinship of the victims to the “main victim” is not recorded.

Thisfirst critical look at the records of the torture cases leads, as was ex-
pected, to the necessity of reviewing the dossiersonce again in order to include
in the coding manual s characteristics that could have been set aside but which
the demands of the analysis compel oneto search for. If such indicators are not
found, these activitieswill direct us to improve the complaints registration in
the future.

IV. FINAL OBSERVATIONS

When defining the coding for the offences of torture, certain elementsthat were
found missing were included and gradually enriched the characterization of
said acts. The perception of theseinformation gapsled to the examination of the
juridical framework on which they are based, both in the registration and
the processing of the complaintsand in the analysis of the el ementsthat lead the
Commission to direct a Recommendation to the authoritiesthat are presumably
responsible. At the same time, new indicators arose from that examination as
nuances for the proposed codes.

The next step will beto code the complaints of torture received by the com-
missions of the federal entities (with Recommendation). L ater, al the com-
plaintsthat did not have the necessary conditionsfor the corresponding Human
Rights Commission to issue a Recommendation will be coded, both in the fed-
eral aswell aslocal fields. The analysis of these complaintswill give elements
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that will enable one to help the victims and the visitors to provide the neces-
sary information and gather sufficient proof to vouch for the acts of torture.

The CNDH set out to operate amethodol ogy to follow-up on the phenomenon
of human rights violations in Mexico. Once the database on torture has been
tested by feeding the information into the general system and it has been ex-
ploited for statistical analysis purposes, onewill proceed to make the pertinent
modifications. At this time one will be able to apply the proposed methodol -
ogy to other topics of interest, keeping anintegral perspective of theinforma-
tion system in order to offer greater flexibility for the use and dissemination
of the databases and thus satisfy the need that prompted its construction.
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SOME STATISTICS ON TORTURE. REFERENCES
TO COMPLAINTSWITH RECOMMENDATION

Ignacio Méndez

The database consisting of 139 complaints and comprising 445 victims is
analysed. The complaints are those received at the CNDH between 1988 and
1999, after whose investigation arecommendation was filed with the compe-
tent authorities. For certain variablesthere was no information available regard-
ing al the victims.

Thisanalysisis presented in two points

1. Some descriptive statistics of the victims.
2. Some associations between pairs of variables.

* Researcher. Institute of Applied Mathematic Investigationsand Systems (IIMAS), UNAM.
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17.8%
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MONITORING POLICE VIOLENCE
& TORTURE IN SOUTH AFRICA

Piers Pigou*

INTRODUCTION

Quantitative monitoring of police violence and torture in South Africain both
apartheid and post-apartheid eras has been, and to alarge extent remains, an
under utilised area of research, and as such has not been used to inform or
advocate for required changesin South African policing. Whilst much hasbeen
written on human rights violations committed by the police in South Africa,
including aspectsthat have utilised some quantitative data, especially inrela
tionto political detainees, the bulk of these violations perpetrated by the South
African Police have not been subject to effective monitoring.

AVAILABLE DATA / ACCESS TO INFORMATION
Apartheid era

Asin many repressive states, South Africa during the apartheid era was sub-
ject to widespread censorship and counter-propaganda initiatives around the
issue of repression and human rightsviolations. In this context, the government
attempted to retain some semblance of legal legitimacy by publishing details
of political detainees arrested under specific clauses of emergency regulations
and security legislation. Of course, many others —exactly how many is un-

* Centre for the Study of Violence & Reconciliation.
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clear— were also arrested and detained during this time, and consequently a
detailed picture has not emerged.

In general, the government and policing / security agencies did not release
reports on shooting incidents, or responses to allegations of torture involving
members of the police. When forced to do so, illegal behaviour was routinely
denied, and in the few cases where irrefutable evidence was established, such
incidents were categorised asisolated —thework of (infamous) ‘ rotten apples'.
Thisissue did not present any serious dilemmasfor government, South Africa's
white electorate remained largely ignorant or indifferent, and consequently, no
proactive attempts were made by the government to ascertain the nature or
extent of the phenomenon.

The extent to which relevant data may have actually been collected, collated
and analyzed by the State is not public knowledge. No attempt has yet been
madeto establish what, if any systemswerein place (or efforts made) to record
and monitor such allegations. It is assumed, however, to have been very lim-
ited, at best. Actsof torture, assault and extra-judicia execution were officially
outlawed, and this provided an adequate legal veneer for aculture of denial to
permeate.

It is now firmly established, however, that such abuses were in fact wide-
spread. The Truth and Reconciliation Commission (TRC) received over 21,000
submissionsrelating to violations, thousands of which related to security force
violations. In addition, over 300 former members of the security forces pro-
vided the Commission’s Amnesty Committee with graphic detail of their in-
volvement in assassinations, torture and other abuses.

In context of apartheid policing and its heavy emphasis on counter-insur-
gency measures, there was no political will to put an end to these practices.
Indeed, available information from the Truth & Reconciliation Commission
(TRC) shows that they were actively encouraged, even at the highest level of
government. (Of course, thisisstill denied by the bulk of apartheid-era politi-
cians, but a combination of disclosures made during various TRC hearings,
coupled with documentation from political security structuresthat endorsed the
‘elimination’ of political resistance, clearly showsthat the political |eadership
was, at best, aware of the various methodol ogies employed by the security
forces.)

Asin other countries under the yoke of repressive regimes, in South Africa
there was a heavy reliance on non-governmental organizations —NGOs—
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(both domestic and international) to document, collate and report on incidents
of violence and abuse by the security forces. These organizationswere depen-
dent on arange of sources, including the media, legal fraternity, medical prac-
titioners and other organs of civil society, as well as their own direct contact
with victims themselves. Several domestic NGOs focused exclusively in this
field, such as the Detainee Parents Support Committee (DPSC) in the 1980s
and PeaceAction, the Network of Independent Monitorsin the early 1990s. Al-
though they played an important roleion bringing arange of violationsto the
public’s attention, they remained largely urban based with limited access to
many rural and peri-urban areas. Assuch, our insight into abusesin many parts
of the country (both intermsof qualitative, aswell as quantitative data) remains
very sketchy.

The DPSC, based in Johannesburg, had amembership that was spread across
the country, and kept track of hundreds, sometimes thousands of political de-
tainees during the 1980s. The Human Rights Committee of South Africe? es-
timates (conservatively) that there were 78,000 politically related detentions
between 1960 and 1990. Between 1986 and 1987 alone it was estimated that
25,000 were detained.> Many detainees were interviewed following their re-
lease and arecord of those subjected to torture and other abuseswas compiled
by several NGOs and individuals. Although this was not a comprehensive
record and no detailed quantitative analysis was attempted, it broadly estab-
lished how reports of abuse increased in accordance with increasesin the num-
ber of people detained, and that torture was “widespread and systematic”4. This
was subsequently confirmed by the number of torture allegations received by
the TRC for the five-period 1985-1989 (the period of most detentions), which
was than from pervious 25 years combined, supported these findings.®

1 The mediawas subjected to draconian restrictions that severely limited their ability to in-
dependently monitor, verify and report on much of the violence and abuse. Although anumber
of reports were written on these issues, the State was able to coerce and co-opt and when nec-
essary simply ban and censor.

2 The DPSC was renamed the Human Rights Commission in 1990, and subsequently the
Human Rights Committee of South Africain 1995.

3 ACrime Against Humanity - reports of the Human Rights Committee of South Africa, edited
by Max Coleman, 1998, p.48 & p.56

41bid., p.53

5 TRC Report, Vol. 2, Ch.3, Para. 103.
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The early 1990s

During the negotiation period in the early 1990s, certain parts of the country
were plagued by widespread violence and killing. In fact, many more people
werekilled and injured during thisfour-year period than the previous 20 years
of conflict and repression. In 1992, the Community Agency for Social Enquiry,
an NGO, also based in Johannesburg, compiled adatabase of alleged perpetra-
tors and victims as reported in the print media over an 18-month period. De-
spite thelimitations of relying on mediareportsthat were often inconsistent and
contradictory, as well as lacking in verifiable detail, the statistics generated
from this data showed that in cases where the identity of attacker could be
established, the Inkatha Freedom Party (IFP) and the South African Police
(SAP) werethe primary agentsresponsiblefor acts of violence.® Although these
findings were vehemently denied, it established that there was a clear pattern
of security force collusion with the key protagonist, the IFP, as well as the
culpability of African National Congress (ANC) supportersin the violence,
albeit at considerably lower levels.

Violence monitoring was also hampered by allegations of political bias.
Whilst the use of violence appeared to beintegral to certain parties negotiation
strategies, these statistics, along with other generally qualitative datagenerated
by other NGOsworking in thefield, was used somewhat selectively for politi-
cal capital, primarily by theANC. Thisled some analysts and NGOsto accuse
several violence monitoring NGOs of spreading dis-information.”

6 Community Agency for Social Enquiry, Inkatha / ANC Responsibility for Reef Violence,
May 1991

Community Agency for Social Enquiry, Who is murdering the Peace? C.A.SE. Research
Satistics, October 1991

7 S.A.LLR - South African Ingtitute of Race Relations — Spotlight on disinformation about
violence in South Africa — Anthea Jeffrey , Spotlight, No 8/92, October 1992 - Most reports,
including those produced by international agencies such as Amnesty International and Africa
Watch, did report on abuses committed against the Inkatha Freedom Party, although details
remained largely sketchy. The IFPdid produceits own report of officials and supporterskilled
during the 1990s, as evidence of the ANC’s objective to eliminate political opposition. Thislist
of several hundred incidents was submitted to the TRC, where efforts to corroborate individual
cases were undertaken.
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Despitetheimportance of such information, attemptsto expand and improve
NGO monitoring capacity remained insufficient, and activities consequently
remained ad hoc. In terms of quantitative monitoring, the best that could be
achieved were random compilations of figuresdrawn from arange of field and
media resources. With regards to police abuses, monitoring organizations re-
lied on descriptions of incidents that they argued represented typol ogies of
abuse, through acts of omission aswell as commission. Despite endemic lev-
els of violence in some quarters, civil society involvement in such initiatives
was sparse, and funding to devel op capacity wanting. In this context (and given
their own complicity intheviolence) the authorities, including the police, were
unwilling to work with, and share information with NGOs trying to identify
patterns and trends of abuse, as well as those responsible for the violence.

During the negotiation era, the National Peace Secretariat, with representa-
tionfrom all the main political bodies, aswell as security force representation,
was the primary agency tasked with brokering and maintaining peace through
an infrastructure of provincia and local dispute resolution committees. Little
or no attempt was made to access & /or utilise available dataon abusesto hold
those responsiblein check. Although the Secretariat played an invaluablerole
in stemming and preventing violence in many parts of the country, with only
one or two exceptions this was done largely at the expense of any sort of fo-
rensic accountability.

Under the auspices of the CSVR’'sHuman Rights Documentation Programme,
the data generated by several (mainly Johannesburg-based) human rights and
violence monitoring NGOs was subsequently collated using the HURIDOCS
systeminto alarger database with [with over 5000 individual cases], whichwas
subsequently made available to the TRC. Regrettably, and without explanation,
the Commission made no use of this material.

Of coursethe TRC itself has also devel oped its own important database of
violations. Although this has | eft us with an impressive archive and provided
an unprecedented insight into arange of violations committed by memberson
all sides of the conflict (including the police), in terms of quantitative data
regarding police abuses, the pictureislimited on anumber of fronts. First and
foremost, accessto the Commission’sdatabaseis prohibited, and it remainsto
be seen what admi ssion will be given to these and other archival material gen-
erated through the process. On amore substantive level, it isunlikely the quan-
titative datawill provide uswith an accurate overview of levels of abuse dur-
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ing this period. Although many people reported abuses at the hands of the
police, it is suspected that many more did not. Many activists who were sub-
jected to police brutality did not engage with the TRC, for one reason or an-
other. In addition, and despite theimportant disclosure regarding police abuses
made during the amnesty process, less than 5% of the 7,100 applications re-
ceived for amnesty came from police officers.2 Most of those who came for-
ward were from certain sections of the SAP’ sinternal security wing (aka. The
Security Police). Most appeared to have applied for amnesty as a result of
revelations and progress made during post-1994 criminal investigations and
prosecutions.

On the whole, available data on policing abuses is geographically biased
according certain areas that received better coverage from and access to the
Commission. In addition, certain time periods were not adequately represented.
Thisincludes, for example, for the period around the Soweto uprisingsin 1976,
or theVaal Uprisings, eight yearslater, both of which experienced widespread
police repression and violence.

Aswe can see, quantitative data on abuses by the police for this period has
itslimitations. Much of the available information is qualitative and al so almost
exclusively focused on politically related incidents. While the NGO and TRC
databases are both likely to have to a certain extent helped to rectify this situ-
ation, although accessto their database currently remains restricted.

Our picture of policing abuses during this period is also severely curtailed
by the (almost) compl ete absence of data regarding the treatment of criminal
suspects, including those who died in police custody or as a result of police
action. Nor are there available statistics on allegations of torture and assault
made by those picked up &/ or accused as criminal suspects against police
members. Despitethis, in thelight of subsequent research and interventionsit
isbelieved (abeit retrospectively) that torture was also routinely practiced by
other policing units, especially certain detective and specialist units, and was
widely employed against criminal suspects. Before the early 1990s, however,
there were no detailed studies on this phenomenon and gauging levels (aswell

8 CSVR’s (currently unpublished) research on publicly available information relating
to amnesty shows that approximately 310 members of the apartheid security forces applied
for amnesty from atotal of over 7000 applications.
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as locations) of abuse remains speculative. Given the widespread practice of
such violationsin terms of political policing, and the apparent effectiveness
of using these methods to extract information, it is reasonabl e to suspect that
thetorture of criminal suspectsfor similar purposeswas also systemic. Thisin-
vestigative methodol ogy was al so encouraged by alegal framework that put the
responsibility of proving aconfession was extracted illegally on the accused.®

In 1991, research conducted at the University of Cape Town based on a
series of interviews with prisoners concluded that ordinary criminal suspects
have also been victims of the same and similar treatment that was meted out
to many political detainees.’® These findings were supported by findingsin a
report compiled by three non-governmental organisationsin March and April
1995. Thisreport documented 380 cases of alleged torture, extra-judicial execu-
tions, deathsin custody that had been recorded by human rights organisations
in the provinces of KwaZulu Natal, Western Cape and Gauteng between 1990
and 1995.1

The Gauteng component of this research, which made up the bulk of the
allegations, was compiled by the Independent Board of Inquiry (IBI), which
had devel oped a close working relationship with the appointed civilian respon-
siblefor police oversight in the province.*2 Although this official was prohib-
ited from proactively investigating allegations of torture under hisjurisdiction,
he was able to passinformation to the IBI, which subsequently conducted its

9 This situation has subsequently been changed, and the onus for proving confessions were
made freely and voluntarily now lies on the state.

10 Fernandez, L: Police abuses of non-political criminal suspects: A survey of practicesin
the Cape Peninsula - Research Report - 1-91, Ingtitute of Criminology, University of Cape Town,
1991.

11 Breaking with the past? Reports of alleged human rights violations by the South African
Police: 1990-1995 - Network of Independent Monitors, The Trauma Centre for Victims of
Violence and Torture, the Independent Board of Inquiry, May 1995.

12 The Police Reporting Officers (PRO), as they were known, were civilian monitors oper-
ating under the auspices of the 1992 National Peace Accord. Allegations of police abuse were
reported to these individuals who were tasked to oversee the investigations of the Complaints
Investigation Unit (CIU), specially established during the negotiation era. With the exception
of the PRO for the Witwatersrand, and to alesser degree the PRO for Natal, in most instances
the PRO/CIU proved to be largely ineffective, asit was believed by some they were intended
to be.



228 NATIONAL COMMISSION FORHUMAN RIGHTS

own preliminary inquiries, and subsequently lodged official complaints with
hisoffice. Inthisway, during 1994 the IBI was able to submit adossier of over
150 allegations of primarily torture, which subsequently became the subject of
an unprecedented investigation launched by thefirst post-apartheid provincial
(Gauteng) police minister, involving both international police officers and
NGO participation.

Post-Apartheid era

With the new political dispensation there has been a clear development of
policy towards ensuring that policing in South Africais conducted in aman-
ner consistent with human rights and democratic values. This process has been
multi-faceted in nature and has been underpinned by the adoption of aBill of
Rights, the establishment of a South African Police Service (SAPS) in 1995 and
theimplementation of ahuman rightstraining curriculumin basic policetrain-
ing. A civilian-controlled monitoring and investigative body known as the
Independent Complaints Directorate (ICD), tasked with investigating allega-
tions of police abuse, was al so established. In addition, and largely in response
to ongoing allegations of abuse, the SAPSintroduced a*“ Prevention of Torture”
policy by the SAPS in 1998/99.

The ICD remainsthe central official monitoring and investigative body of
alleged police abuses. Both itsinvestigative and monitoring capacity of police
abuses, however, remains constrained in several areas and for a number of
reasons. TheICD has 10 offices (nineregional and one national) spread across
the country based in key urban centers. Access to these offices and is further
limited by widespread ignorance about the |CD from the general public. With
the exception of incidents of deathsin custody or asaresult of police action, the
ICD’spicture of aleged police abuseisentirely governed by what mattersare
referred to them, from arange of sources, from members of the general pub-
lic to the Minister responsible for policing. Proactive efforts to access other
relevant information are largely ad hoc, and recent developments have seen
such initiatives officially discouraged.'* Consequently, the ICD, by its own

13 During 2000 and 2001, the ICD instituted a number of *spot checks' on police stations
about which they may have received complaints. This prompted a strong reaction from the police
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admission, does not have acomprehensive overview of reported allegations of
police abuses.*

Despite this, since 1994 data purporting to provide an overview of alleged
and proven criminal activity involving the policeis periodically provided by
the government. According to the Institute for Security Studies (and NGO
based in Pretoria), between 1994 and 1997 an average of 13,954 complaints or
charges per annum were laid against SAPS members. In 1997, 17526 charges
werelaid, including several thousand complaints of assault. Statisticsfor 1998
and 1999 were not available. In 2000 over 14600 chargeswerelaid, including
several thousand allegations of assault.’®> On average, 1200 officerswere con-
victed of criminal offences every year between 1995 and 1999.%6 Almost a
guarter (23%) of all convictionsrelate to cases of assault with theintention to
cause grievous bodily harm (Assault GBH), and common assault, and afurther
13% of casesfor violations of the Firearm and Ammunition Act and for point-
ing firearms. During the same period approximately 170 SAPS member have
been convicted for murder, and afurther 220 for attempted murder —it is not
clear how many of these cases involved incidents that occurred during the
course and scope of policing duties.’

Itisclear that thereisawide discrepancy between the number of chargeslaid
and the number of convictions secured. Thisisinfluenced by anumber of fac-
tors, such as: abusive practices by the police are typically under-reported by the

department and Ministry who effectively sought to bar the ICD from access to police stations,
and in particular to holding cells. A memorandum from the SAPS was circul ated to police sta-
tions effectively informing them that the |CD had no authority to instigate ‘ fishing expeditions’
for complaintsin thisway. The | CD suspended further station visits, but continuesto experience
problemsfrom some stationswho haveinterpreted the af orementioned memorandum as autho-
rization for a blanket ban on ICD access.

14 Consultation with Shadrack Mahlangu, Head of Complaints Registry, ICD — 19 March
2002

15 Policing the Police: SAPS Members Charged and Convicted of Crime, Nedbank / Insti-
tute of Security Studies Crime Index, Volume5, 2001, Number 2, March—April. www.iss.org.za/
Pubs/Crime%620I ndex/01Vol 5SNo2/policiong.html

16 Statistics provided by the Minister of Safety & Security in June 1998 show that 3767
officerswere convicted over athree-year period, for arange of crimesranging from murder and
rapeto petty offences. Thisincluded 252 convictionsfor assault (GBH) and a further 556 con-
victionsfor assault. — Nearly 4000 police guilty of a range of crimes— CapeArgus, 24 June 1998.

17 Polhe Police: SAPS Members Charged and Convicted of Crime — op. cit.
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public (especialy in situations where there remains afundamental mistrust of
policing agencies); investigations are generally under-resourced and not given
adequate priority; incidents of alleged abuse often take placein contextswhere
supporting evidence cannot be secured; court cases against police officialsdo
not receive priority attention.

Deaths

The number of deaths in police custody or asaresult of police action remains
high. Since 1997, when thefirst statistics were produced, between 550 and 700
people die annually in custody, and as aresult of (or in relation to) police ac-
tion. Post-apartheid legislation governing the police requires that al deaths
either in custody, or during the course of police action be referred to the ICD.
Although thereis some evidence that some cases have not been brought to the
|CD’s attention, since 1997 (when the Directorate was established), quantita-
tive monitoring of these deaths has been relatively comprehensive.

Although these figures appear very high, this should not be regarded as an
accurateindicator of abusive practice. With the exception of onetargeted evalu-
ation conducted by the CSVR on behalf of the|CD in 1998, thereisno detailed
analysisof these cases. The CSVR research referred to involved an analysi s of
168 deathsin custody or asaresult of police action that were recorded in the
Gauteng Province between April and December 1997. This research high-
lighted some of the difficulties and complexities associated with determining
whether or not abusive behavior was employed, and touched on a range of
issues, including; the consistency and quality of information recorded, the
competency of specific investigations and the categorization employed by
thelCD.18

The ICD does provide its own breakdown in terms of cases dealing with
deaths. In terms of deaths in custody, these are broken down into five catego-
ries; natural causes, suicide, injuriesin custody, injuries prior to custody, and
possible negligence. While this provides uswith someinsightsinto what may

18 Bruce, D. (1998). Towards a Srategy for Prevention: The occurrence of deathsin custody
or asa result of police action in Gauteng, April - December 1997. This report was produced at
the request of The Independent Complaints Directorate, 2 July.
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have happened and whether or not the police are responsible, the categories
employed are not definitive. In termsof negligence, for example, athough there
isaspecific category dealing with this, it is quite possible that negligence (by
the police) also contributed to the deathsin other categories). In terms of abu-
sive behavior, itisalso possible theinjuries sustained “ prior to custody” were
in fact sustained at the hands of arresting or investigating officers, or that sui-
cide wasin fact induced.

Turning to deaths asaresult of police action, the |CD breakstheseincidents
down into seven categories. These are: shooting during the course of arrest,
shooting during the course of a crime, shooting during the course of aninves-
tigation, other intentional shootings, possible negligence, negligent handling
of afirearm, and ‘other’. Once again, this categorization does not provide us
with any detailed insight into abusive practices. It appears, therefore, that we
cannot place too much reliance on the ICD’s own statistics in terms of deter-
mining levels of abusive behavior resulting deaths. Although the bulk of the
ICD’s investigative resources are focused on this work, anecdotal evidence
suggests that investigations are not necessarily thorough, which reflects the
limited skills and experience of many ICD investigators

Shootings

Recent research by the CSVR, on shooting incidents involving the police be-
tween 1996 and 1998, utilised several datasourcesfrom the SAPS(i.e. dataon
shooting incidents, data on criminal and internal disciplinary cases, and data
on civil claims brought against the police). The report highlighted anumber of
problems, especially with regards to the breakdown in the SAPS monitoring
systems—uwhich consegquently had seriousimplications for assessing level s of
abuse.?®

Indeed, as with the research on deaths in custody, this research provided
someinsight into the difficulties determining what cases might fall within the
parameters of abuse. The research concluded that the level of fatalitiesasa

19 Bruce, D. & O'Malley, G (2001). Inthe Line of Duty? Shooting incidents reports and other
indicators of the use and abuse of force by members of the SAPS. Research Report written for
the Independent Complaints Directorate, October 2001.
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result of police action was not exceptional in relation to the rates recorded in
many US cities. It also found that in the context of the high levels of societal
violence in South Africa, the police's use of force was not necessarily high,
although this does not mean that thisforce was used “ appropriately, effectively
or justifiably”.

Torture

Allegations of torture against the ‘new’ SAPS have continued to surface on a
regular basis in the post-94 dispensation. The cases themselves have almost
exclusively involved criminal suspects. Asin the era of political repression,
tortureis primarily used asan “investigative’ method, in other words, ameans
of extracting information and confessions.

Determining what cases may or may not fall within the definition of torture
has a direct bearing on how levels of torture are determined (statistically and
otherwise). Despite ratification of the United Nations Convention Against
Torture (CAT), South African law itself has no provisions relating to torture,
and such cases are dealt with in terms of the Criminal Procedures Act, under
the broad category of assault with the intention to cause grievous bodily harm
(Assault GBH). Although the SAPS has adopted a Prevention of Torture Policy
whichincludes an even more expansive definition of torture than that contained
in the CAT, the SAPS does not record or categorize complaints of torture and
relieson the ICD for the provision of statisticsin thisregard. The ICD, which
has recently adopted the SAPS definition of torture does not have, by itsown
admittance an accurate picture of the torture, and available statistics provide
littleinsight into rates of prevalence. Indeed, the |CD’s own reports on torture?
indicate that the monitoring body hasthusfar utilized avery narrow definition
of torture, in which certain methods (i.e. €l ectric shocks, suffocation, suspen-
sion) are the only cases regarded as torture. As such, it's own reports to not
correspond with either the CAT or SAPS definitions of torture. Consequently,
this excludes a large number of other cases that would fall within these defi-
nitions.

20j.e. Report on torture cases investigated by the ICD, 1 January, 2001 - http://www.icd.
gov.zalreports/torture.htm.
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Unlike cases of police-related deaths, there is no legal obligation on the
policeto refer cases of torture/ assault GBH to the ICD. Consequently the ICD
isdependent on what isbrought to its attention. Many more cases of assault are
reported to the SAPS itself every year. Some of these arelikely to have fallen
into the category of torture, as defined by the SAPS policy, and /or the CAT.
In addition, given the absence of available or legitimate alternative remedial
mechanismsit is likely that many others do not lodge complaints.

Available Satistics

Satisticsfrom the ICD’s Complaint’s Registry are contained inthe Directorate’s
annual reports (available on the web — www.icd.gov.za). According to their
latest report, for the period 2000/ 2001, they received an almost 20% increase
in the total number of complaints received (from 4380 to 5225). In the same
period, however, the number of serious cases declined by 27,4% —although
the report warnsthat this does not mean the actual number of incidents has de-
clined.?

Aswe have seen, the |CD’sresponsihility for effective monitoring of police
abuses and the production of reliable and meaningful statisticsis constrained
on anumber of fronts. ICD reports on torture and other abuses arein most cases
descriptive Possihilities for rectifying this situation are, however, apparent.
Officid statistics on policeissuesare compiled by the SAPS' gtatisticsarm, the
Crime Information Analysis Centre (CIAC). Several categories of crime are
constantly monitored, although the process of improving the data gathering
processis an ongoing project —competing for funds amongst arange of other
policing (and other) priorities. The existing infrastructureis clearly insufficient,
and iscompounded by human resource problems, such asinsufficient training,
inadequate resources and computer support at station and unit level, aswell as
a high turnover of skilled personnel.?? This situation reflects the legacy of a
policing culturestill struggling to cometo termswith the practicalities of basic

21 http://www.icd.gov.zalreports/2001/areport01. pdf
22 Figuring it out: Getting to know police crime statistics - , Nedbank / Institute of Security
Studies Crime Index, Volume 5, 2001, Number 2, May-June.
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information technology.?® Theresult is that quantitative monitoring of general
crimefor the purpose of informing crime management strategiesremainsvery
much in its formative stages.

Although the CIAC compiles statistics on several categories of crime, they
arenot involved inthe monitoring or systematic co-ordination of available data
on allegations of police abuse. Monitoring of theseissuesisundertaken by the
SAPS department responsi ble ‘ discipline management’, (with the exception of
alegations of corruption that are handled by a separate department — the Anti
Corruption Unit. The ACU has developed its own database, aswell asitsown
web site on which its statistics are published and updated regularly.)?

Every year the Minister responsible for the police respondsto Parliamentary
guestions on the number of police personnel charged and convicted each year.
These statistics are compiled by the discipline management department, and are
drawn together from statistics that should be provided by each of the provinces
(and arealevel swithin the provinces) on amonthly basis. The department, how-
ever, only records mattersthat relate to disciplinary action. Intheory, all crimi-
nal allegations against SAPS members, which are denoted as*“ serious miscon-
duct”, must also be subject to an internal disciplinary inquiry. Consequently
statistics on internal discipline should provide arelatively accurate overview
of criminal chargesthat are of aseriousnature. The provincia statisticsare bro-
ken down into categories of crime, but no detail on which stationsor unitsare
worst affected is generated. The absence of aproper database, meansthat avail-
able statistics on alleged misconduct are limited to very few variables.

Information is not shared between or effectively utilised by relevant depart-
ments. The Discipline Management Department, for example, haslittleto do
with the CIAC, and only dealswith the ICD in terms of casesit receivesfrom
them (for specific monitoring purposes). In other words, the ICD does not
receive the monthly figures generated by each of the provinces in terms of
internal disciplinary cases opened against specific members. Thisis remark-
able, given the ICD’s general oversight mandate, and means that between all
the civilian oversight bodies not one has a detailed overview of allegations

23While South Africamay boast a capacity to conduct DNA forensic investigationsin stock
theft cases, for example, it still strugglesto generate and maintain relatively basic datasystems,
such asthe Case Administration System (CAS).

24 www.saps.co.zal16_divstat/anticor/index.html.
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made against the police. The head of Discipline Management was keen to point
out that the Department’ s responsibility was not with regardsto criminal mat-
ters, but for internal disciplinary issues. It did not, for example, monitor the
progress of criminal matters, although it was pointed out thiswould be possible
on the basis of available information. Apparently, there are also plansin the
pipeline to devel op aworkable database, which in turn will require improve-
ments and standardization in processes of data gathering and capturing.?®

Despite theirregular production of aggregate figures on police criminality,
police management does not have adetailed insight into the information com-
piled, and as such does not use it for the purpose of management and perfor-
mance appraisals. No apparent plans have been made to rectify this situation,
and criminality within the police, or at least reported human rights violations
are unlikely to be subject to rigorous monitoring by the police.

The ICD iswell positioned to develop a closer working relationship with
relevant SAPS components, such asthe SAPS own Internal Investigation Units
(I1Us), which operate at areaand provincial levels and are responsible for the
bulk of criminal investigations into allegations against SAPS members.? Al-
though the 11U liaises with Discipline management, thereis no formal corre-
lation of their cases. Asfar aswe are aware, the 11U does not provide statistics
based on its own investigations. The ICD could certainly play arolein assist-
ing to improve and standardise their own monitoring and reporting systems. In
the absence of a proper regulatory framework, however, the ICD isreliant on
police co-operation in sharing information —something that has not always
been forthcoming. The ICD is hoping to rectify this situation, and draft legis-
lation before cabinet calls for clarification on these kinds of issues.

Monitoring of police abuses by civil society agencieshasall but disappeared
in the post-apartheid dispensation. Although some victims of abuse have found
legal and other remediesto tackl e violations and the media continues to report
on certain (especially sensational) cases, NGO monitoring of police abusesis
virtually non-existent.

25 Telephonic consultation, Senior Superintendent A K han, Discipline Management Depart-
ment, 28 March 2002

26 Despite thisintention, many policing areasin the country are not serviced by thellU, and
investigations against police members are conducted by other members of the SAPS. In some
cases this resultsin investigations being conducted by someone from the same police station.
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Thislack of involvement is paralleled by the limited attention given to the
subject of policing abuses by the South African Human Rights Commission
(SAHRC). The Commission has addressed a number of individual incidents,
especialy those that contain adistinct racial component. In addition, the Com-
mission has tackled the police (and others) on the treatment of migrants and
refugees. Sinceitsinceptionin 1996, however, it has not provided afocusonthe
subject of systemic abuse and organizational culture, but has preferred to refer
matters on acase-by-casebasistothe ICD. No attempt has been madeto address
the systemic problems regarding police abuses as they relate to the broader
transformation goals of building integrity, professionalism and accountability.

APARTHEID ERA / POST-APARTHEID ERA — DIFFERENCES AND CONTINUITIES

Theimportant devel opmentsin South Africa’slegal and regul atory framework
have not been complimented with an adequate monitoring and oversight capac-
ity of abusive police practices, either from within the SAPS or the external
independent monitoring and investigative body, the ICD. While there have been
important strides in transparency and accountability in some areas, there re-
mains considerable room for improvement in terms of developing internal
SAPS monitoring mechanisms of criminal and unprofessional behaviour, as
well as the consolidation of civilian oversight.

Of particular concernisthefailureto place criminality and corrupt practices
withinthe police, of whichillegal use of forceisbut one component, higher up
thelist of prioritiesin the general campaign to tackle crime, which remains a
central concern of nearly al South Africans. Dealing with abusive practicesis
amost entirely reactive, and generally limited to very public cases. Despitean
important shift towards addressing internal discipline as amanagement func-
tion, theinterna disciplinary system remainsin disarray.?” Consequently, po-
lice violence and criminality has not been factored in, in terms of police
management’s priority objectives, or even asindicators to achieve objectives
within the disciplinary arena.

27 Newham, G. (2000). Transformation and the Internal Disciplinary System of the South
African Police Service. Occasional paper written for the Centre for the Study of Violence and
Reconciliation, November. - http://www.csvr.org.za/papers/papnwhm6.htm.
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Energies are instead focused on other (important) prioritiesin relation to
other areas of crime fighting. The National Crime Prevention Strategy and
annually published policing priorities makelittle or no mention of theissue of
police criminality. Thelack of adequate data allowsthe authoritiesto continue
treating the issue as alow-priority concern which is dealt with through long-
term preventative measures, such as the human rights training programme.
Shock isexpressed and harsh action promised when cases of abuse are brought
into the public arena, but no action has yet been taken to tackle police crimi-
nality asapriority management function. Although thereisno detailed insight
into the different circumstancesin which abuses arise, there are clearly patterns
of abuse emerging from particular investigation unitsand police stations. Why
then is no meaningful action taken?

Since 1994, there has been a general concern that a concerted and rigorous
effort to address police abuse would be counter-productive. Consequently a
“hands-off’ approach has been adopted, with the intention that such ‘ problems
would best be dealt with by police management itself. Despite the police’s
central role in apartheid violations, abusive police practices do not command
significant attention. Crimefighting isanational priority, for both the govern-
ment and the general public, and thereiswidespread public sympathy for harsh
treatment of criminal suspects. A national survey conducted in 1998, for ex-
ample, found that athird of South Africans supported the police'sright to use
forceto extract information from a criminal suspect. (A further 25% were in-
different on the subject). Physical abuse has been atraditional methodology of
policing interms of itsvarious functions of protection, enforcement and inves-
tigation. As such, there isawidespread reliance on police who use or tolerate
such practices.

Police criminality and corruption have, however, become serious obstacles
to the SAPS' transformation, which in turn undermines the longer-term pros-
pectsfor tackling crime. Despitethis, police violence and torture are not viewed
within the broader ambit of criminality, either within the policeitself, or more
generally. Indeed, the focus in terms of police criminality appears to rest on
cases of corruption, although no detailed insightsinto the relationship between
corruption and other offenses have emerged. Nor isviolence and torture trested
in terms of discipline and accountability as a professional and managerial
concern. Instead, an ad hoc largely reactive approach has been retained, deni-
alsof systemic problems permeate, and an age-old explanation that abuses are
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the work of miscreant individuals endures. Whilst allegations of abuse do not
necessarily meet with thefierce denial s of previousadministrations, actionsand
sentiment of police management remain largely protective.

Interms of police shootings, effortsto bring legislation in line with interna-
tional standards have been fraught with complications, aswell asfierce oppo-
sition from within the SAPS itsdlf. Although the current situation remains le-
gally confusing and unclear, it is extremely unlikely that therewill be areturn
to the kind of impunity that existed within the SAP.22 Whatever the precise
detail of the finalised legislation, South Africa’s constitution demands higher
levels of accountability, which will help to curb the number of abusive inci-
dents.

In terms of torture and physical assaults, these practices continue and are
dealt with on a case-by-case basiswith varying degrees of sanction —but typi-
cally not harsh. There are, for example, cases of police officerswho have been
found guilty of electric shock torture, for example, receiving fines from the
courts and returning to work in the same units. A failure to take appropriate
actionislikely to feed into aculture of impunity that appearsto permeate within
many parts of the SAPS.

CONCLUSION

Certainly, adistinction must be drawn between South Africa’s democratically
elected political leaders and their predecessors, and it is evident that the cur-
rent leadership has been relatively vocal in terms of calling for the protection
of human rights. Although some of these words have been trand ated into con-
crete actions, in the context of ongoing policing abuses, pertinent questions
remain asto whether enough has been doneto finally put an end to policevio-
lence and torture in the new South Africa.

South Africaistouted as having one of the most progressive Constitutions
in the world with a powerful human rights regime. One of the core criticisms

28 For adiscussion on the key unresolved legal issues relating to the use of legal force, see
Bruce, D. (2002). The Legal Framework on the Use of Lethal Forcein Effecting Arrest - a new
Section 49? Memorandum produced by the Centre for the Study of Violence and Reconcilia-
tion, March.
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of South Africa stransition has been the gap that exists between the devel op-
ment of policy and itsimplementation. The SAPS must put in place an effec-
tiveinformation regimeto assist in the campaign to root out criminality within
the police service. Such aregime requires action at anumber of levels, includ-
ing an effective statistical monitoring component, and awillingnessto usethis
information as an effective management tool for improving service and ac-
countability. With no effective lobby within civil society to champion thisis-
sue at present, the necessary devel opments are dependent on the efforts of the
under-capacitated |CD and ahandful of other individuals. The opportunitiesfor
such adevelopment clearly remain —but it remains critical that the appropri-
ate advocacy is undertaken.

At the same time, efforts must also be made to galvanize relevant civil soci-
ety structures to continue recording and collating qualitative data, relating to
alleged violations committed by police members. Such records can be subse-
guently developed into statistical data. In 1994, one of the most important factors
in prompting immediate government intervention to secure an investigation
into torture in the Vaal Triangle was the sheer number of detailed allegations
placed in front of the provincia policing Minister.

In 1995, as a member of the Police Reporting Officers Board, an interim
structure that facilitated the shift from the Police Reporting Officer system?®
tothe ICD, | suggested that if it was possible for the Minister to provide Par-
liament with an annual figure of alleged criminality within the SAPS, surely
it would be possible to develop amonitoring system that would allow amore
detailed overview of what the problems were, which in turn could facilitate
targeted interventions —which was of particular importance in the context of
limited resources. A senior SAPS representative informed me that this was al-
ready “in hand”, and that this datawould be available to the ICD when it was
up and running. Almost seven years later, however, there has till been no ac-
tioninthisregard, and concerns remain that police criminality, including hu-
man rights violations, remains widespread. The opportunity to build an effec-
tive monitoring system remains, but without a policy shift that placestheissue
of police criminality within the broader parameters of crimefighting, andtheas-
sociated political will that can makethisaredlity, it seemslikely that police abuse
will remain part of South Africa's policing landscape for the foreseeabl e future.

29 See footnote 12.






CONSIDERATIONSFOR THE IMPLEMENTATION
OFA SYSTEM FOR THE DISSEMINATION OF STATISTICS
ON THE COMPLAINTSRECEIVED BY THE NATIONAL
HUMAN RIGHTS COMMISSION

Dr. Gabriel \era Ferrer*

1. BACKGROUND

The National Human Rights Commission (CNDH) hasfrom itsinception reg-
istered certain in magnet mediacertain information regarding complaintsit has
received, aswell asthe results of the procedures to which they had been sub-
mitted. Some complaints end in recommendations to several authoritiesin-
volved, but others have ended their process before this, be it because they did
not fulfill the requirements for a recommendation or because the partiesin-
volved came to an agreement.

2. THE NEED FOR A SYSTEM OF DISSEMINATION
OF STATISTICSBOTH BASIC AND DERIVED
FROM COMPLAINTSRECEIVED BY THE CNDH

Starting with the registration of the complaints and their evolution, an infor-
mation system can be generated for the dissemination of basic and derived
statistic in order to keep the public duly informed of the evolution of thework
of the CNDH regarding these matters.

* Director of Systematizing of Economic and Service Information. Bank of Mexico.
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3. GATHERING INFORMATION FOR AN ANALYSIS

In order to be able to set up this system, it is necessary to first carry out sev-
eral activities of differing natures.

Inthefirst place, it isindispensable to analyze the characteristics of thein-
formation obtained and currently in the magnet files of the CNDH, among
others:

Regarding the characteristics of the information contained in the records:

« the name, type and significance of the dataon file;

» whether each record contains data regarding acomplaint or whether there
are aggregationsrepresented on acertain variable, for example, whether
the records are grouped by type of complaint, etc.;

* the date from which said records are being kept;

* thetime unit in which they are expressed, that is, whether the data are
daily, weekly, monthly, etc.;

« theformatsin which the recordsare stored (formats: dbf in dBase, Clip-
per, Visual Fox Pro, Pascal, etc.);

* the systems or sources that permit the creation of these records, for ex-
ample, the data come from data captured by systemsin the CNDH.

Regarding the consultation and security needs:

* thevariablesor criteriaby which the stored datais consulted, for example,
by type of complaint, etc.;

* theunitsof timeto be considered, that iswhether one wishesto carry out
consultations by day, month, semester and/or year;

* the classifications of the criteria on which the data are consulted, for
example, if timeis considered a consultation variable, one hierarchical
classification would be year, semester, etc.;

* thefrequency of the consultations and the criteriainvolved in them, for
example, if a particular report contains the type of complaint in each
period (semester, month, day);

« the calculations and formulasthat must be applied to the stored data, for
example, if one wishesto abtain an average of complaints by period of
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time or the percentage differencein the number of complaints during the
month of January of 2002 compared to January of 2001;

the levels of security that are required, for example, whether the consul-
tations cannot involve certain criteriafor certain users;

the mediaby which theinformation will be distributed (by web interfaces
with characteristics through intranet, internet or extranet).

A second aspect that must be taken into consideration isthe computer infra-
structure of the CNDH, it is particularly important to know:

the characteristics of the CNDH hardware (number of servers, number of
PCs, processor speeds, peripheral devices, storage capacities, memory
available, etc.);

the characteristics of the network and communication architecture;

the platforms, for example, Unix, NT, etc.;

the environments and languages devel oped, authorized and available at
the CNDH;

the administration systems of the available databases, for example,
Oracle, Sybase, Progress, etc.;

the technological characteristics of the web servers of the CNDH,;

the characteristics of the security software (firewalls) that will prevent
access by intrudersinto the CNDH systems and the alteration of available
data in the websites;

the means of backup and support for the CNDH data.

The administrative organization of the technological information functions
isthethird point that must be taken into consideration. Specifically, one must
consider:

the policies and lineaments of the data processing planning at the CNDH;
the policies and lineaments of data distribution viaintraand internet;
the policies and lineaments of security and backups.
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4. OBJECTIVE OF THE SYSTEM THAT IS TO BE DEVELOPED

Depending on the analysis of the above mentioned points, one can plan the
development of a dissemination system for statistics of the CNDH through a
website. Said system must allow the permanent, systematic, trustworthy, com-
plete, timely and efficient distribution of the statistics on the complaints re-
ceived by the CNDH.



DEVELOPINGAND APPLYING STATISTICAL METHODS
FORHUMAN RIGHTSVIOLATIONS MEASUREMENT

Jana Asher*

OVERVIEW

» Background
* Multiple Systems Estimation
— Example: Kosovo
e Circuit Analysis
— Example: Country X vs. Kosovo
» Witness-Based Modeling
— Example: Country X
* Role of the Statistician

BACKGROUND

*» Researcherswish to know the count for aparticular human rightsviolation
(e.g., civilian deaths, instances of torture) in a particular area/country.
* Question: how isacount of human rights violations estimated?
» Answer: depends on how the datais collected!
» What I’ve encountered to date is interview/exhumation data.
— Investigative data collection.

* Carnegie Mellon University.
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— Enumerative data collection.

— In both cases, the data are not random.

Ided: carefully developed survey of random sampl e of target population.
Then estimation is “easy.”

 Instead: estimation relies on sophisticated statistical machinery...

MULTIPLE SYSTEMS ESTIMATION

» MSEisastatistical techniquefor using two or more separately-collected,

incomplete lists of a population to estimate that population’s size.

» Dependencies between lists and different capture probabilities of mem-

bers of the population (heterogeneity) can beincorporated into modeling
procedure.

» Log-linear modeling, Rasch modeling, Bayesian methods, etc... com-

plex!

MULTIPLE SYSTEM COUNTS: KOSOVO

Patterns of counts of deaths/migrations used to refute theories as to the
causes of deaths/migrations.

Interview datafrom three projects and exhumation dataform four “lists”
of Albanian deathsthat are matched to determine overlaps between lists.
Estimates created for counts of deathsfor six-day periodsfor each of four
regions, for two-day periods and for entire time period/country.
Dependency modeled for, heterogeneity addressed through time/space
stratification.

MULTIPLE SYSTEM COUNT FOR PROJECT LIST

» Let alist be a specific interview/witness.

— Investigative data collection leads to rich overlap of interviews.
— My guess: asubstantial, expensive amount of data collection is re-
quired for thisto work.
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Research Question

What other statistical methodol ogies can be devel oped for creating acount of
human rights violations from interview data?

CIRCUIT ANALYSIS

Define acircuit to be a set of witnesses linked by the deaths they share.
Define circuit analysis to be exploratory data analysis focused on the
structure and distribution of circuits within a dataset.

Circuit characteristics such as size, density, and composition can be sum-
marized numerically.

Circuit Analysis
Data Overall
Collection Number of | Owverall count | count of
Country Srategy Circuits of witnesses | violations
Country X | enumerative 611 804 1302
Kosovo investigative 308 529 1947
Mean Mean Violations per Withess
witnessesper | violations | Mean of circuit | Overall
Country Circuit per circuit means mean
Country X 1.32 2.13 151 1.62
Kosovo 1.72 6.32 2.80 3.38

Potential Uses

 Circuit analysis quantifies characteristics of the data collection process
(enumerative versusinvestigative).
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» Circuitsreflect social networks that generate the data.

» The“traveling salesman.”

 Circuit analysis could be used to inform investigative data collection as
it occurs.

* Numerical summaries of circuits can be used to form covariates for
models for estimating the count of human rights violations.

WITNESS-BASED MODELING

» Modelsthat rely of the number of witnesses captured for a death.
— Without covariates, simple.
— With covariates, complicated, but potentially better estimates.
— Using numerical summariesof circuits as covariatesinjects datacol-
lection strategy into amodel.

EXAMPLE: COUNTRY X

» Frequency table created as follows:

1103 deaths observed by 1 witness.

142 deaths observed by 2 witnesses.

40 deaths observed by 3 witnesses.

13 deaths observed by 4 witnesses.
* 2 deaths observed by 5 witnesses.
* 2 deaths observed by 6 witnesses.
* 1302 deaths, 1582 witness-death pairs.

» Estimate the number of deaths for which the number of captured wit-
Nnessesis zero.

» Simple estimate: 4000 deaths; more complicated estimation procedureis
being devel oped.

THE ROLE OF THE STATISTICIAN

To aid in all steps of aresearch project:
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—Developing questions of interest.

—Developing appropriate data collection techniques (e.g., survey design,
experimental design, data collection plan).

—Developing the statistical methodology to analyze the data collected.

—Interpreting the results of the analysis.

FURTHER READING

» Ball, P, Betts, W., Scheuren, F., Dudukovich, J., and Asher, J. (2002).
Killings and Refugee Flow in Kosovo March - June 1999: A Report to the
International Criminal Tribunal for the Former Yugoslavia. American
Association for the Advancement of Science, Washington, DC.

* Asher, J. and Ball, P. (2001). Understanding Human Rights Violation
Data through the Analysis of Circuits. Invited paper presented at the Joint
Statistical Meetings, August 8, 2001.






QUANTITATIVE MONITORING OF VIOLENCE
ORHUMAN RIGHTSVIOLATIONS
WITHIN JUSTICE INSTITUTIONS

Bruno Aubusson de Cavarlay*

The topic of this paper is mainly methodological. Isit possible to get figures
about torture, ill treatments or violence within the criminal justice system?
Theseactsareillegal and we arefacing usual problemsfor criminologiststry-
ing to get figures about crime. Thefirst oneisabout the definition of crime; the
second is about the gap between committed offences and recorded offences;
the third problemis about statistical rules adopted as regards counting units
and descriptive variables.

Criminal statistics have avery long history but they have been misused for
avery long time—and they are still misused- because of what we call the dark
figure. Police forces or public prosecutors collect criminal statistics. Thefig-
uresarerelated only to reported crime! and not to actual crime. These debates
about crime measurement have been renewed some twenty years ago or so by
victimisation surveys. These are quite useful to know what is going on about
crime when natural persons are victims of some kinds of offences. These sur-
veysare not designed only in order to measure actual crime. They also gather
information relating to what happens after the crime from the victim’s point of
view. Doesthe victim report the offence to the police or to another institution?
Did police forces record the offence? Was the offender arrested?

On the other hand, criminal statistics should not be anymore used as crime
measurement. But they are till quite useful in order to know the social response

* Centre de Recherches Sociologiques sur le Droit et les Institutions Pénales, (CESDIP-
CNRS, France). aubusson@ext.jussieu.fr.
1 Reporting crime : bringing crime to notice of authorities.
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to recorded crime. Then criminologists ook at selection processes from the
police stage to correction: how many cases are recorded by the police, how
many are reported to the public prosecutor, and so on.

On the long term, when the two sources are available, one can search for a
possible interaction between the two levels. how does the criminal justice
system react to agrowing concern about a particular offence among victims or
the society, how are victims influenced by the judicial response in reporting
offences?

One canimaginethat thistwo-levelled approach is somehow disrupted when
offences aoccur within the criminal justice system (abbreviated to CJSand in-
cluding the police, courts, prisons and correctional institutions...). In such a
situation, how can we adapt this general framework?

A.WHAT KIND OF FIRST LEVEL MEASUREMENT?
Al. Mictimisation surveys

Thegeneral problem about victimisation surveysisthat very large samplesare
required because of thelow frequency of crime. For instance victimisation rate
for assault in Europe range between 2 and 5 percent for national samples. In
order to get reasonabl e accuracy, ten thousands respondents coul d be the mini-
mum sample size.

Obviously, surveys among general population would not be adapted to get
figures about victims of violence within the CJS. But we can perhapsimagine
using surveys among people who had contacts with the CJS (i.e. who were
arrested or detained).

The feasibility of such a survey depends on the definition of ill-treatments
or violence. The broader the definition is, the higher the victimisation rate.
Once again, thisistrue among general population. Most serious offences are
far less frequent than petty offences in ordinary times. But thereisalimit to
broadening the definition of ill-treatmentswithin the justice, since the standard
definition excludes pain resulting from the legal process. Responseto aques-
tion as* have you been submitted to violence when you were arrested?’ would
probably not match this definition.
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A2. Capture-recapture methods.

Another way to get figures beyond reported crime is to adapt the capture-re-
capture method to the situation where two independent individual data sources
exist about the same crime for the same period and the same place. Some
historians did it to estimate homicide rates by comparing files coming from
judicial archivesand files coming from anewspapersreview. | will not gointo
technical details about this method, but it should be stressed that the statisti-
cal independence between the two sources is required to apply this method.
Andin order to check thisfundamental hypothesis, we must find some quan-
titative evidence about the link between victimisation and reported cases.

Onceagain, it ismore important to learn about selection mechanismsthan
about the exact difference between the actual number of cases and the re-
ported one.

A3. Intermediate agency records

Onedistinctivefeature of crime reporting regarding violencewithin CJSisthat
most of thetimetheinvolvement of an intermediate agency isrequired (one or
more). Because violence and ill-treatment against arrested persons by police
forces are obviously not reported to these forces, victims can register a com-
plaint against the police only if some specia agency isacting for thesevictims,
It may bean NGO, apolicedisciplinary body or someinstitution as CNDH in
Mexico.

As a consequence, thefirst level of quantitative measurement will be the
activity of anintermediate agency. Figureswill tell usabout its activity and not
about the actual level of violence within the CJS.

This situation can be seen as adefinitive impediment to quantitative assess-
ment of these agenciesimpact. If their activity isgrowing according to figures,
the conclusion is neither a decline in Human Rights enforcement (because
violation would beincreasing) nor the opposite (because reactionsto theseviola-
tions would be growing). In fact, as a general rule, when the creation of an
official agency devoted to a particular problem isfollowed by the publication
of astatistical indicator (produced by this new agency), the figures show that
the problem isincreasing!
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On the opposite, Human Rights enforcement being seen as a dynamic pro-
cess, we can accommodate ourselves to this methodol ogical situation and
abandon the idea of measuring an actual level of violencewithinthe CJS. But
accurate quantitative description at the first level of social response is even
more necessary within this approach of Human Right as a process.

B. QUANTITATIVE DESCRIPTION OF THE RESPONSE
TO VIOLENCE WITHIN THE CJS.

Evenif a specialised agency isinvolved in the first step of a social and judi-
cial responseto violence within the CJS, the cases have to be brought either to
ordinary courtsor tointernational courtsin order to get formal sanctions. When
some figures are given about these cases, they are mostly very low figures.
Statisticiansmay fed that figuresare so low that they do not haveto think about
a standardised framework to collect data. No job for a statistician here!

For example, the Office of the High Commissioner for Human Right (UN-
Geneva) givesonitsweb sitea Satistical survey of individual complaintsdealt
with by the Committee against torture under the procedure governed by art. 22
of the convention against torture and other cruel, inhuman or degrading treat-
ment or punishment (www.unhchr.ch). The table, updated in February 2002,
givesatotal of 200 casesfor the 45 States which have accepted the competence
of the Committee. Among those, 160 casesareinvolving six States (Australia,
Canada, France, Netherlands, Sweden and Switzerland). The table covers about
fiveyearsfor these six countries, that isto say an average flow of about 5 cases
per country.

The breakdown of thetotal is given according to the procedure followed by
the Committee: 38 cases arein acolumn under the heading “ pre-admissible”,
4 are counted as admissible, 4 as suspended, 37 asinadmissible, 55 as discon-
tinued. For the last 62 remaining cases, the Committee expressed itsview: in
20 casesit disclosed aviolation, among which 14 wereinvolving the six coun-
trieslisted before. A footnote tellsthe reader that 46 caseswereliving cases (we
could say pending cases).

How should we compute a positive response rate? The result may range
between one out of ten (20/200) and one out three (20/62) with many other
admissible solutions.
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From comments about this not unique example, some guidelines could be
drawn about statistical methodology: firstly, statistical data collection should
adopt ageneral framework describing input and output of agencies and insti-
tutions, secondly, statistical rules should be clear and fitted with the measure-
ment objectives.

B1. General framework (input-output model)

Specialised agency and the different parts of CJS (police, prosecutors, courts)
can be described as boxes receiving cases and sending casesto other boxes or
steps of the system. For aregular statistical production, a period of observa-
tion must be chosen —usually the year— in order to measure flows during the
period and stocks at the beginning or the end of the period. Flows are counted
asinput or output. For aperiod —let say ayear— input flows and output flows
are not equal, the difference coming from pending cases or “living cases”.
There must be abalance of flows and stocksfor ayear. Such abalancerequires
very clear definitions about input and output at a given level. Typically, the
proceeding of some caseswill stop at thislevel end these dropped cases must
be counted as output (and input).

Statistically speaking, very poor description is obtained when output in-
cludes only flows to the following levels of the system (dropped cases are
omitted) or when dropped cases are mixed up with pending cases.

Insofar as the proportion of dropped cases is undoubtedly one of the key
variables of a statistical analysis, agreat attention must be paid to the input
definition and to the ground for dismissals or abort. A rich statistical descrip-
tionincludesasinput all the casesreported at a given level and allows under-
standing how a subset is selected for prosecution and why the others are
dropped.

B2. Satistical rules: field, counting units, and nomenclatures.
Conseguently, this description of a selection process needs first an accurate

definition of a statistical field. At the first level, which is supposed to be a
specialised agency for torture, ill-treatments and violence within the CJS, this
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definition must rely upon practical criteriain order to achieve some consistency
over time. What should be counted as an entry: awritten complaint? A tele-
phone call? An anonymous denunciation?

In addition, thisdefinition implies some choices about the kind of eventsthat
should be recorded and about their nomenclature. At the first level, these
choices should allow the recording of casesthat will not be taken into consid-
eration by the agency according to its competence after a first examination.

The very technical point of counting units is a headache for statisticians.
Sometimes cases (files) are counted, sometimes persons, which can be victims
or authors of offences or violence. Offences can be counted aswell and then the
link hasto be made with authorswhen dealing with multiples offences or repeated
offences. Since no general rule has been adopted within each country for crimi-
nal statistics, thereis no standardisation available on this point. One recommen-
dation could be to handl e data collection combining case counting and person
counting since each one may be inevitable at agiven level of procedure.

Last but not the least, nomenclatures are required. Statisticians do not like
overal singlefigures. Their main activity relies upon breakdown into catego-
riesand comparisons. Nomenclatures are required to build variables. | already
emphasised the need for a nomenclature about grounds for dropping cases
when somefirst level agency isinvolved in apreliminary selection of casesto
be proceeded in away or another. In order to make up for thelack of informa-
tionfromthevictims' point of view, another important variable could describe
how victims or witnesses report cases to this agency.

In order to get consistency in international comparisons and in time series
analysisaswaell, it could be appropriate to reach some agreement about a sta-
tistical nomenclature describing violence within the CJS. Some general frame-
work aready exits with the distinction between torture, ill-treatments or vio-
lencewithin the CJS. Beyond general agreement upon these categories, precise
definitions will not be the same in practice for each national or international
agency. Such differences could be handled for international agencieswith alist
including all the existing criteria. But this approach is useless when dealing
with all national particular definitions.

It can be argued that international definitions, resulting from large legal
conventions, are the relevant reference for a statistical nomenclature about
torture, ill-treatment and violence within the CJS. Two methodological diffi-
culties appear with this solution.
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Firstly, asageneral rule, the allocation of casesto thelegal categoriesisan
output decision and it may be impossible —regarding the available adminis-
trativeinformation— to uselegal definitionsto describetheinput of specialised
agencies (unless the statistician makes legal choices himself);

—Secondly and consequently, thisallocation of cases may change over time
and from (or for) one country to another. In order to monitor such a“dynamic”
process, some concrete description of violence within the CISwould be more
efficient than a strictly legal approach. Building such a nomenclature should
involve agencies acting in Human Rightsfield but the legal view should not be
dominant.

C. ENVIRONMENTAL APPROACH

All these considerations about methodology apply to ordinary criminal statis-
tics. In some countries, accurate datamay be available from the CJS about the
proceedings of offences matching more or lesswith the definition of tortureand
ill-treatment. Evenif thisfavourable situation isreached, as mentioned before,
it may happen that because of very low annual figures, statistical analysisisnot
relevant. Usually, reports from international agencies dealing with torture or
ill-treatments only report lists of cases ended by ajudicial decision. A statisti-
cal presentation would be imperative only if the lists were longer.

Regardless the necessity of a statistical approach, it remains necessary to
collect information about judicial decisions ending the proceedings for cases
of violence within the CJS. Quantitative approach would be useful however to
monitor the environmental context of these case of violence.

If weturn for instance to the European CPT procedure, we can observe that
the inquiry protocol pay much attention to general conditions of detention in
away which could lead to a statistical approach. Once again, we do not find a
lot of statisticsin CPT reports. The explanation could be that these statistics
are not available and that the CPT option isto rely upon direct observation.
Neverthel ess, some statistical work and co-operation within Council of Europe
can be useful in the future perspective of Human Rights indicators. For in-
stance, correctional overcrowding measurement brings up methodol ogical
guestionsthat are closaly linked with the measurement of inhuman or degrading
punishment.
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In such an environmental approach, we can list some topics where a quan-
titative approach exits or could be adopted.

At policelevel:

—frequency and conditions of police custody,
—medical supervision during police custody,
—access to alawyer during police custody;

At thejudicial level:

—limitation of procedure time,
—frequency and duration of pre-trial detention,
—accessto alawyer;

At the correction level:

—overcrowding in prison,

—activitiesin prison (work, training and education),

—proportion of cellsand community facilitiesin prison area,

—medical observations (among which violent cases recorded on forensic
medical form),

—suicide,

—disciplinary sanctions and recourse.

Theavailability of datamainly dependson official recording systems, which
States are responsible for. In a Human Rights development perspective, such
statistical indicators would be necessary complement to ordinary criminal and
correctional indicators. But international comparability will be doubtlessavery
long dynamic process as for ordinary criminal statistics.
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IMPLEMENTATION OF THE ISTANBUL PROTOCOL

Dr. Raul Plascencia Villanueva*

Thisisamanual for the efficient investigation and documentation of tortureand
other cruel, inhuman or degrading treatments or sentences. You have been
working long hours on the topic of torture, on theway it can be conceptualized
and, above all, on how to generate indicators regarding what is happening in
acertain country, but | must point out something in this regard. This manual
for the efficient investigation and documentation of torture, also known asthe
Istanbul Protocol, was made with juridical bases, with normative bases, that is,
it had to arise from pre-established concepts and aframework for reference, and
several international instruments were taken into consideration. Simply as a
form of reference, | would like to mention them.

The Universal Declaration of Human Rights that prohibits torture, the In-
ternational Covenant on Civil and Political Rights, the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the
American Convention on Human Rights, the African Charter on Human and
People's Rights, the Declaration on the Protection of al Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Code of Conduct for Law Enforcement Officials, the Body of
Principles for the Protection of all Persons Under Any Form of Detention or
Imprisonment, the Basic Principles for the Treatment of Prisoners, the Euro-
pean Convention for the Prevention of Torture, and the European Convention
for the Protection of Human Rights and Fundamental Freedoms.

* Second General Visitor of the CNDH (Mexico).
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Thereisalegal framework that is precisely the basis of the I stanbul Proto-
col that cannot be set aside or ignored, sinceit allows usto approach the topic
of torture.

Torture, in this context and from alegal standpoint, can be analyzed from
two perspectives:

As ahuman rights violation, a violation qualified as inhumanity, which
consgtitutes one of the most censurablein humanity. On the other hand, itisalso
feasible to see torture from apenal standpoint, aswe would expressit techni-
caly, or colloquialy asacrime. The elementsthat form each of these concepts,
even when they are closely related, have substantial differences.

Torture is, without a doubt, one of the phenomena that most concerns hu-
manity as, although very important efforts have been madeto eradicateit in the
last few years, itisstill in practice today. In countries such asours, for example,
it has been prohibited in our constitution since 1857; it is considered a crime
in the penal codes and yet we still find cases of torture in this country and we
must ask, why does torture persist? What can we do to eradicate this practice
one and for al? How can we understand the concept of torture clearly so that
there is no doubt as to what it means?

Tortureisvery different if we seeit asacrime, than if we seeit asahuman
rightsviolation. The organizations that investigate one and the other are com-
pletely different. Hence, there are International Committeesfor theinvestiga-
tion of torture, but they do not have the power to seek prosecution or to present
anindividual beforeatribunal. For thislatter purpose, there areinternal laws,
internal codesthat generally have subscribed to an international commitment
inthefield of torture, beit the Convention of the United Nations, the European
Convention, or the Inter-American Convention. They have incorporated into
their internal laws adefinition or formulas that foresee a sanction for any per-
son who incursin an act of these characteristics.

But if we arereferring to torture and the | stanbul Protocol, we are speaking
about a manual efficient investigation and it is convenient to have a precise
concept in mind.

From the origins of the concept of torture, the concept wasidentified basi-
cally ashaving 3 elements or components: 1) it proceeds from apublic official
or from a person who carries out a public activity. Thisis afundamental ele-
ment that has been characteristic sincethe Middle Ages or since the existence
of torture. 2) The public official appliestorture asaform of suffering or mis-
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treatment of an individual. 3) This suffering or mistreatment has a specific
objective. El ancient principle of INQUISITIO VERITATISPERTORMENTA
makesit perfectly clear that we aretalking about investigating the truth through
torturein order to find or obtain something. However, it has been avery long
time since torture was foreseen in laws or decrees, when it was allowed or
tolerated and it was practiced routinely within the limits of the law.

Nowadays, in a country like ours and in the most democratic states on the
planet, tortureis prohibited and is a censurable practice. Based on the concept
of the United Nationsin 1975, adeclaration was approved on the protection of
all people against torture and other cruel, inhuman or degrading treatment. It
isimportant to analyze this declaration from 1975 because it precedesthe 1984
Convention of the United Nations on the topic of torture. In this declaration a
concept was established that persists to date and that refers to torture in the
following manner:

Tortureis any act through which serious mental or physical pain or suffer-
ing isinflicted on aperson in order to obtain from that person or from athird
party, information or a confession, to punish the person for an act committed
or suspected of having been committed, or to intimidate or coercethat person or
others, for any reason based on any type of discrimination, when such pain
or suffering areinflicted by a public official or another person during the ex-
ecution of public functions, by his’her own instigation or with his/her consent
or acquiescence.

This concept of torture reminds us of the natural, essential and original el-
ements of the concept of torture, of course with alegal view or aversion that
isincorporated into an international instrument, with the elementsthat allows
justice to operatein al cases, but the Convention of the United Nations also
presents adefinition that has a certain degree of complexity becauseit distin-
guishes cruel, inhumane or degrading treatment. In other words, it not only
indicateswhat torture is, but also establishes that there are other types of suf-
fering or illsthat can be inflicted on a person, which are not considered to be
torture, but which are somewhat related. It also establishes a commitment on
the part of each state towards prohibiting any act that refersto cruel, inhuman
or degrading treatment or punishment which does not constitute torture, as it
is defined.

Thedistinctive note between torture and cruel treatment, from the perspec-
tive of this Convention of the United Nationsis, one would say, by exclusion,
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that which does not constitute torture but which isin essence the same, with-
out going to extremes, but is certainly cruel, inhuman or degrading treatment.

For example: Discriminatory treatment from a public official towards a
person can be cruel or degrading treatment.

Torturein Mexico has been inscribed since 1986 in the federa laws, that is
the Convention of the United Nations in terms of torture is set down in 1985
and our country brings about alaw for the prevention or sanction of torture that
takes up the same concept, just asit is set out in the Convention of the United
Nations, and it inscribesit not as ahuman rights violation but asacrimewhich
isconnected to aspecific form of punishment for the public official who in-
flicts grave suffering or pain on aperson for the purposes referred to in said
Convention.

From the MiddleAgesto our time there has been atransformation and evo-
lution in this context, and although it was originally applied for criminal inves-
tigations, it iscurrently not only applied for that purpose or for obtaining con-
fessions, but it can also be used as ameans of intimidation, to prevent someone
from doing something he/she has aright to do, and as personal punishment or
any other purpose. And itisinthislatter category, any other purpose, iswhere
Mexican legisation does not makeit very clear what those purposesare. This
has caused agreat deal of concernin the National Human Rights Commission
in effective and adequate regulation of this phenomenon.

In our country, legidlative evolution had also been very important in the last
few yearsin terms of torture, and this legidative evolution has gradually al-
lowed both the constitution and the lawsthat derive from it adapt their content
to theinternational commitmentsthat our country hasincurred in the pacts or
conventionsit has signed.

In Mexico, when the Federal Government subscribes an international treaty
or convention, and if the Senate of the Republic approvesit, this treaty or
convention acquiresthe character of asupreme law, and consequently the sec-
ondary laws must gradually adapt to the content of these commitments. If the
convention in terms of torture were the constitution in our country, on the other
hand, the laws would be institutional .

The Protocol of Istanbul provides very important elements so that through
ajuridical investigation, we can determine whether we arelooking at a case of
torture or not, and we can obtain definite conclusions. But it also providesthe
necessary and sufficient elements for the medical expertsto be guided in al
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casesin theidentification of mistreatment or the type of damage presented by
aperson, and to conclude whether said person suffered torture or damage.

Itisvery important and urgent for the Mexican juridical systemto carry out
deep reformsthat will enable usin all cases not only to identify torture but be
able to take those responsible for it to justice.

Thetypes of reformswhich, in light of the content of the Protocol of |stan-
bul, we believe must be formulated:

1. A criterion of excuses, impediments and exceptions must be established
so that under no circumstance can a Public Official in a Government Office
accused of having committed an act of torture be investigated by the Officeto
which he/she belongs. That isto say, if aPublic Official committed an act of
torture or is accused of having tortured someone and he is to be investigated
by hisimmediate superior or by personnel from the same Public Office, the
situation will potentially not be investigated in an impartial manner.

2. In order to banish torture definitively, it isimportant to make progress
in the elaboration of areform that will allow us to annul penal procedures
completely when it is proven that a person has made a statement under tor-
ture. Currently, in our country, the only part of the process that is annulled
isthe statement but the penal process continues forth, which leads usto the
absurdity of supposing that the person was tortured nevertheless, implying
that the judge will not take his/her statement into consideration, but will
consider everything else in the process, which lends it a certain margin of
impunity.

Thefield of torture has evolved with practice and in our country the public
commissions for the promotion and defense of human rights arose in 1990.
Sincethen, there has been agreater awareness of the human rights culture and,
above all, of the topic of torture. Public Officials came to learn that if they
should commit acts of this nature they would be subject to justice, with the
same criticisms and indications we have mentioned previously, but with cer-
tain legal risks.

Twelve years |l ater, we perceive asubstantial change in the field of torture
in Mexico. The torture that was inflicted on people twelve years ago, which
generally left material marks on the human body, nowadays appears almost as
an exceptiona case. What we do have, however, ispsychological torture where
they are no external material marks on the subject which would facilitate ac-
crediting the subject as avictim of that type of mistreatment.
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The Protocol of Istanbul is greatly important in thisfield of psychologi-
cal torture, because precisely one of the greatest challenges nowadaysisfor
the law to establish criteria under which a person can be declared to have
been subjected to torture of thistype—whether someone attempted to annul
asubject’s personality in order to cause full or absol ute fear; he may not have
been a victim of burns, may not have been subjected to beatings, but may
have been the subject of threats, isolation, acts of intimidation that altered his/
her mind and made it possible for him/her to respond the according to the will
of the torturers.

In the Protocol of Istanbul, certain elements are clearly defined that it is
important to includein the penal laws so that they can be indicative of torture:
traumatic stress, a state of anxiety after having been subjected to psychol ogi-
cal torture, etc. Thisshould beincorporated into the law so that thereis no doubt
on the part of the Public Ministry or the judges that thisis indicative of psy-
chological torture.



ACTIONS OF THE FORENSIC MEDICAL EXPERT
IN THE PRACTICE OF TORTURE

Dr. Fernando Cervantes Duarte*

In view of actions of the forensic medical expert in the practice of torture, it
isimportant first of all to be consciousthat legal medicineis an auxiliary sci-
ence of the law that helps to solve legal issues, taking into consideration that
the last instance of legal medicineisto assist in making decisions, but never
attempting to supplant ajudge.

Inthe conclusionsthat are sometimes drawn by forensic medical experts, we
can reach an absolute conviction that we wish to compare with a mathemati-
cal truth, as proof becomes evidence and encompasses an irrefutabl e certainty
that turnsit into proof that. In other circumstances, that would be of arelative
certainty which is capable of generating astrong moral conviction in terms of
an analysis of probabilities of afact. Finaly, we have the negative proof by
exclusion, which hasthe same degree of certainty but has no expert efficiency.
That iswhy all similar institutions should spread thisinterest so that there are
more forumsthat deal with theseissues, with the participation of more profes-
sionals, in order to provide feedback for each other and build asingle group of
criteriain which each and every one of the medical experts speak the same
language. This can be achieved today, thanks to the Protocol of Istanbul.

The Protocol isthe starting point that all of us medical experts were wait-
ing for, since it isa universal guide for the unification of criteria, based on
principlesfrom several legal texts and international statements on the subject.

Dr. Plascencia has spoken about all the obstacles that had to be faced and
all the studiesthat had to be carried out in order to cometo theanalysis, inves-

* Forensic Medical Expert Coordinator. Second General Visitor’'s (CNDH), Mexico.
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tigation and drafting, so that each of the medical expertswho interveneinthe
Seminar and are aware of the matter, could discuss and understand each other.
75 experts from 40 Associations and Institutions in 15 countries participated
in the e aboration of the above mentioned document, and for thisreason, it is
widely acknowledged and used in the fields of prevention and use of torture.
Among others, the International Council for the Rehabilitation of the Victims
of Torture establishes an authorized interpretation on the requirements of a
conscientiousand ethical professional investigation. | truly think that we should
fed very satisfied since the fieldswhere an expertiseintervene can be asdiverse
as the human condition itself.

If conducted appropriately, this Protocol can be an effective tool for the
diagnosis and struggle against torture, sinceit includes a complete investiga-
tion, from the least transcendent points to highly specialized medical exami-
nations, in order to achieve a certainty pertaining the cases that occupy the
investigation of torture. In theseterms, all medical expertsin the country must
beinformed and aware, in order to be able to offer attention and assistance to
the probable victims of torture, especially those experts who work in institu-
tions where people are kept in custody or who are bound to meet with groups
of peoplewho are vulnerableto torture or mistreatment. This Protocol isanew
instrument for reliable analyses, applicablein thefield of torture, always keep-
ing in mind a checklist of points that must be examined in order to achieve a
precise, efficient and effective investigation.

Thanks to the conscientious study of the different elements of some of the
particular cases, one can learn what happened to an individual, the way inwhich
his/her rights were violated, and whether these affected him/her physically or
psychologicaly. Thereisinvariably atrace, aclue, aprint or asequel that can be
found thanks to the application of the scientific method used for investigation.

For thisreason, | would like to stress the basic points of a medical exami-
nation and that we must not forget. Currently, the forensic medical expert must
have avery well-defined professional profile, avery clear and precise sense of
the value of the techniques he/she employs, of their precision and their speci-
ficity, which must lend acertain margin of security in obtaining data, but above
al, whichwill allow him/her to work with greater confidence. Thisiswhy the
forensic medical expert must be highly qualified in higher field, must be ob-
jective, have akeen investigative spirit and, especially, learntowork in ateam.
Nowadays, | believe no medical expert will achieve any type of certainty by
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himself; we must support one another by working in interdisciplinary teams,
be they made up of psychologists or psychiatrists, gynecol ogists, traumatolo-
gists, urologists, genera practitioners, and surgeons; it isimportant that we all
be part of one team. The purpose of thiskind of work isto be able to face the
groups that are currently preparing with very sophisticated methods that can
inflict great harm without leaving atrace on the victim.

Our common objective isto assist in the investigation and clarify facts re-
garding presumed incidents of torture, and to preserve the medical proof, as
well astotry to determine the how, when, where and who of those incidents of
torture. The medical examination must include an evaluation of the necessity
to treat the lesions and illnesses, as well as provide psychological help, mak-
ing sureto carry out afollow-up of the victim. One must not forget that within
the work established by the Protocol of Istanbul in achieving certainty, the
Statesare compelled to implement measuresto ensure that those who are aware
of the existence of a possible case of torture do not hesitate to come forward
and are offered every facility in order to speak to the investigating authority.

It isimportant that we all work together to get rid of the obstacles that are
before us. For example, we arrive at a prison without authorization for access
and we receive the usual replies, the Director is out, the Assistant Director is
in ameeting and, when we're finally able to get in, we can’t bring our mate-
rial (tape recorder, videotape recorder, work camera, Bauman meter, stetho-
scope, diagnostic kit, lamps, etc.); we' re always met with athousand excuses.
Onceinside, they want to assign usto asmelly room wherewe will work ina
shared cell or aguardroom or under astair. All of above mentioned seemto be
arranged in order to not to let the victim feel free to express hig/her version.

Another obstacle we are faced with is the time we are given in which to
examine the victims; we are given 10 minutes, one hour or two, which one
insufficient for us. We need from 4 to 6 hours, at not only once, but 4 or 5
examinations in order to reach a certainty regarding the situation.

In order to begin the examination, it isimportant to gain victim’strust; thus,
we have to conduct the examination without the presence of the personnel of
theinstitution who allegedly committed the crime (judicial agents, police, etc).
It iseven better if avictim requests presence of arelative or alawyer. Women
and children must be accompanied by arelative or persons they confide in.

In case of suspicion of torture, aforensic medical expert must formulate the
following questions:
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Isthisacase of torture? Are these injuries caused by subjection, resistance
or dispute?

That isthe reason we haveto know, first of all, which werethe circumstances
of the event:

—Place of initial detention and other places (chronology, transport and
conditions of the detention).

—Narration of the act of torture or ill treatment in each of the places and
how much time the detainee spent there.

— Conditions of the places:. dry, humid, cold, existence of stairs, smdll, kind
of noises, voices, etc.

— Description of applied methods of torture: how many persons participated
and how long did it take; wasit aday or night; how the victim knew the
time; did he/she seat, drink, sleep; in which conditions he carried out his/
her activities; werethere other personsin the same conditions; who were
they? Thus, we have to find out all possible circumstances of the act.

—With al our data, we haveto classify if we deal with physical, mental or
mixed torture.

If wedeal with physical torture, we have to establish the type of trauma, the
chronodiagnosis of injuries, as well as possible agents used (physical evi-
dences). For the above mentioned, first of al we haveto establish relationship
between acute and chronicle symptoms and i ncapacities, on the one hand, and
denunciation of torture and ill treatment, on the other.

Afterwards, we have to establish relationship between the results of physi-
cal examination and denunciation of abuses.

Wewill haveto establish relationship, aswell, between the results of physi-
cal examination and the methods of torture used in aparticular region, together
with its effects.

The most common methods of torture are: contusions on head, feet, nail
extirpation, thermal trauma, as cigarette and other burns, electric traumaasit
isthe application of electricity directly on head or genitals, submersionin cold
water, keeping victimsin hot, cold, humid, smelly places, etc., with presence
of noxious fauna proper of the place (insects, rodents, etc.).

In case on ancient torture, make clear sequel s, sustain them with specialized
valuations and diagnostic proofs (smple radiography, computerized tomogra-
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phy, magnetic resonance, ultrasonography, endoscopy, etc) and classify them
accordingly to mechanicsof injuries: if they are consistent with the date of the
event; establish if the were caused by other persons, or self-inflicted and for
their attributes, if are from manoeuvre of subjection and submition, fisical
abuse or torture.

When we are dealing with mental torture, it has to me remembered that it
isalso caused by third personswhose intention isto repress, damage or destroy
the victim’'s self esteem, subject him/her in a secret place to demonstrate his/
her state of defenseless, without leaving any traumatic print.

Thisisahard case for usto integrate in a diagnosis, and we need an inter-
vention of professional for that, to carry out an appropriate clinical psychologi-
cal approach, aswell asto diminish the pain of victims and their relatives.

The most common methods of mental torture are: Threatening relatives and
friends with corporal injuries, insults and blessing judgments upon personal
and family honor, prolonged solitary subjection, obliging to see or listen tor-
turing others.

In relationship with the mixed torture, we have to apply both above men-
tioned methods of investigation. The most common type on injuries are:

Prolonged standing or kneeing in uncomfortable postures, submersion, in
order to cause asphyxiain water or excrement, burying, water and food priva-
tion, doing exhausting exercises like running, sit-ups, sexual abuse, exposure
to dazzlelight, to keep the victim listening strident noisesfor along period of
time, applying psico-active substances, etc.

The experience of the examiner, combined with the | stanbul document, must
guide usin the practice of the appropriate methodology in the examination of
avictimand in order to be able to establish and issue awell-founded diagnos-
tic of the corpora harm sustained by the subject of study. The exploration must
follow the established guidelines and must be based, step by step, on the Pro-
tocol in an orderly, systematic and detailed fashion. When the affected organs
have been uncovered, we must pay close attention to them and request |abo-
ratory analyses, office consultations or inter-consultations with medical spe-
cialistswhen the case so requires. It is better to count on this group of profes-
sionals and not needing them then needing then and not counting on them.

With al the advantages we can take from the Protocol and the people who
will assist us, we can issue astrong and precise diagnostic. Still, in order to be
able to implement it, in our country we are faced with many administrative
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obstacles, even on behalf of specialistsin medicine, which | would like to
mention.
Obstacles from the medical experts themselves:
1. Thereisalack of knowledge on legal procedures regarding the obliga-
tion to report a case of presumed torture.
2. There are insufficient technical and human resources in the country.
3. Ignorance of the existence of abasic protocol for the routine investiga-
tion of cases of torture.
4. The organization that commitsthe tortureisin charge of the investiga-
tion of the violation.
5. Itisdifficult, and in many casesimpossible, to carry out technical and
medical research in order to reach a diagnostic.
6. Thereisno educational institution to certify aprofessional to study cases
of torture.
7. No medical examination is conducted on incoming detaineesin the re-
habilitation centers or the public ministry.
8. A lack of reparation of the damage, alack of confidence and credibil-
ity of the victim towards the authorities.
9. Alongjudicia process.
10. Theimpossibility to pay for administrative events and specialized tests
required by the victim.

CONCLUSIONS

A medical evaluation madefor legal purposes must be carried out in an objec-
tiveand impartial manner. The evaluation must be based on the clinical exper-
tise of the medical expert and, aboveall, on apractical sensein order to beable
to report on all the findings, however trivial, for they may be indicative of
torture or other forms of mistreatment. Consequently, we call on all medical
experts, on each and every one of our institutions to consider the importance
of continuous professional training of medical personnel. With this new and
effective instrument called the Protocol of Istanbul one can avoid having to
keep relying on medical experts with little experiencein the field, who place
us at adisadvantage against the aggressors who practice the shameful activity
caled torture.



STUDY ON TORTURE AS CASESAND PHENOMENA IN
THEISTANBUL PROTOCOL. DIFFICULTIESAND NEEDS
IN THE IMPLEMENTATION OF THE ISTANBUL PROTOCOL
IN THE STUDY OF TORTURE CASESIN MEXICO

Dr. Javier Enriquez Sam*

There are basic problemsin thefield of human rights and especially of torture,
such as unfulfilled international pacts and agreements, and the need of the
states of the Mexican Republic to have legidlation for the sanction of torture,
asisthe case of the State of Yucatan. Thereis also the need for autonomy in
the human rights commissionsto require the investigation and the absence of the
use of torture as awork instrument by security forces in obtaining false con-
fessions or statements. The role of judge and jury of the government authori-
tiesin terms of torture leads to impunity.

In Mexico, tortureisused systematically by security forcesto makethealeged
criminal confessto crimeshedid not commit, and thisfirst statement or testimony
isconsidered by thejudicia organizations asirrefutable proof of guilt, and any
other proof is set aside that could revert or modify said statement. For this rea-
son, itisvita to usethemodel of medical examination promoted by the | stanbul
Protocol as abasic instrument for the effective investigation and documenta-
tion of torture, for thisisan internationally recognized standard that is not yet
appliedin all theinstitutionsin this country that areinvolved in this problem.

Certain efforts have begun to be made within the agreement of technical
cooperation between the Office of the United Nations High Commissioner for
Human Rights and the Mexican Government. Within this context, afirst na-
tional coursewas held last year on the model of medical examination in torture
and other physical abuses, although this processisstill not practiced by al the
centersinvolved in thisissue.

* ACAT —México .
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The use of the model for the examination of torture has, in our experience,
avery important application in the truth and reliability of we can obtain in order
to declare whether torture has or not been used in acase. In our experience, in
applying the model one needsto employ two disciplinesin the field of health
case: medicine and psychology, since physical and mental health integrate to
recognizetorture or the lack thereof, as an aggregate of that whichisphysical,
psychological and mental, in a complete manifestation of the pathology of
torture, such as, posttraumatic stress and not only visiblelesions, aswell asits
link or relationship to the methods of torture which are applied.

Thismanner of approaching and knowing the aftermath of torture allows us
to provide proof that torture has occurred. But, of course, due to the complex-
ity of the phenomenon, we need to make use of other health disciplines.

Nowadaysit isalso common to find that certain areasinvolved in thisissue
of torture often refer to the Istanbul Protocol, however, in practical terms, itis
not applied asit should and thisleadsto two situations: on the one hand, itissi-
mulated, and on the other, no truthful and reliableinformation is generated that
can assist in the investigation of torture, that is, if we are going to apply it we
must make practical use of it asindicated in the Protocol’s principles, asso to
obtain reliable and truthful datain order to generate indicators that will allow
usto approach the phenomenon or causes of the problem of torture with greater
veracity.

Then, itisnecessary to generate asource of truthful, reliableinformation that
can be applied in the study of the cases and this instrument, the I stanbul Pro-
tocol, allows us also to promote the actions of prevention and reparation of
damage. However, given its social transcendence, for the knowledge of the
dimension and alterations of this phenomenon of torturein our society, we need
to implement other methodol ogies that will let us deal with the probleminits
true dimension through epidemiol ogical studiesthat takeinto consideration the
most vulnerable groups, the places where torture occurs more often, such as
detention centers, aswell asthrough comparisons of places or regionsthat are
potentially susceptible to torture, in order to assess their behavior and take
preventive measures.

This phenomenon isvery complex and requiresthe construction of variables
within awell-defined conceptual framework by the subjectsinvolved in said
study, where the process of dialogue and commitment are the cohesion and
construction bases for it.



IMPLEMENTATION
OF THE ISTANBUL PROTOCOL

Dr. Jens Modvig*

| would like to commence the Seminar of the Mexican Civic Human Rights
Commission thismorning, for this very strong indication of why it's needed to
implement Internationally recognized instrumentsin theinvestigation and exami-
nation of torture. | think it wasvery convincing the argumentsthat wereleft done,
the background of the Istanbul Protocol isin fact the UN Convention Against
Torture. This convention setsan international ly agreed framework for the effec-
tive struggle againgt torture. Inthe view of the IRCT, our International NGO, this
is probably the most important instrument globally to fight torture.

Mexico is a state party to the convention, as mentioned, and accordingly
Mexico is obliged to implement the standards of the convention and in this
context the I stanbul Protocol provides an internationally agreed instrument for
theimplementation of UN standards on the area of effective investigation and
documentation of torture.

Thedefinition as has dready been s, | think we can maybe haveit onemore
time, according to the UN Convention Against Tortureisthat we are speaking
about severe pain or suffering. It could be mental or physical. It'sinflicted
intentionally for a specific purpose by a person acting in a public capacity.

The obligations to the state parties to the convention is, amongst others,
these are the most important onesto assure that torture is an offense and pun-
ishable under criminal law and as | mentioned before | think the area we are
in right now has a problem here, where as far as I’ ve been told, thisis now
implemented in the law in Yucatan, which is an obligation.

* |nternational Rehabilitation Council for Torture Victims (IRCT), Denmark.
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Secondly, to provide education and training of all staff involved in arrest,
detention and imprisonment.

Thirdly to monitor the rules and practices of detention to prevent acts of
torture, to ensure aprompt and impartial investigation in possible cases of tor-
ture and thisiswhat the Istanbul Protocol comesin, and gives directions and
guidelines of how to do so.

To ensure protection of torture complainants. It should not be dangerousto
file acomplaint of torture, neither for the victim of torture nor for his or her
family nor for the victims or the witness involved, there’s an obligation to
provide rightsto conversation, including astheformulationis, asfull rehabili-
tation as possible.

There is an obligation to assure that no statement forced by tortureisin-
volved asevidence. And thereis an obligation to prevent even other x of cruel
and human question in this context where we are speaking relevant indicators
in the area of torture one could consider different source of the indicators
emerging from the obligations from the UN Commission Against Torture.

 For instance to which degree the convention has been implemented ana-
tional law.

» To which degree this preventive training at detention staff.

» To which degree the detention rules in practices an effect monitor.

» Towhich degreethe promptnessand impartiality of investigationsand ef-
fects are taken.

I could mention here, since we are talking about also the medical guidelines
inthelstanbul Protocoal, that an interesting indicator might be the time between
the event and the medical examination averagetime of the distribution of wast-
ing time.

The protection of torture complainersdoes anin fact work, the conversation
given in cases of torture and the users of quests statements in courts.

As mention with the risks of repeating previous speakers the Istanbul Pro-
tocol isnot amedical guideline, itisaMedical guidelinebut it’scertainly also
aguideline of how to undertake the investigation of possible cases. We put the
UN side on the previous line because the Istanbul Protocol isa UN standard,
and the principal set up in this Istanbul Protocol in terms of investigation of
cases of possible torture is competence, isimpartiality, is independence, is
promptness, ismedical ethicsand is confidentiality, and aprompt activeinves-
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tigation approach you don’'t need to sit back and wait for the casesto comeyou,
infact, according to the Istanbul Protocol, you should take aproactive approach
when there's any reason to believe that there's atorture problem somewhere.

| would like to mention also that the Istanbul Protocol provides an integrate
approach to torture, we are not only speaking about physical torture; as we see
in this case of the submarine, this poor victim of torture, yes a doctor asyou
see but | don’t think thisdoctor isvery hel pful to thevictim of torture, on the con-
trary, he is monitoring his respiration to make sure that he doesn’t die. Most
likely thisvictim of torturewill expire polluted water we don’t know what happe-
ned to that water before this situation of torture, but it's probably not very nice.

But also the psychological aspect of torturein thiscaseit is experiencing the
torture about us, maybe friends, maybe relatives; but also those who are rap-
ing your daughter if you don’t confess, also the most executions which don’t
leave marks, a technique a count as areality that composes the integrate ap-
proach of torture and its consequences, it’'s a feature of the Istanbul Protocol
we are not just talking about.

So thinking about indicators and data sources what might be relevant data
sources on the torture, of coursethey are emerging from the victimsthat their
complaints would have nature of possible cases is one and the second which
we have been discussing today isthe approve casesand, | think it hasbeen clear
that this test resource reflex, also the operation of the body in question.

The Medical doctors might also contribute to the extend of tortureand | liketo
mention here also that the Istanbul Protocol isin fact the guide line for how
to make aforum expert assessment, My guess would be that it won't be real-
istic to expect that any possible case of torturewith in ashort time could be sub-
ject to The Istanbul Protocol legal artist investigation.

For that reason which is not |eft the medical documentation that could be
obtain from the first meeting with a doctor it could be a doctor in the tension
senseinaprisonit could beaTP. It could be aNGO doctor that might not need
tomake afull Istanbul Protocol examination, but would be ableto register the
consequences which could be added to the Istanbul Protocol later on.

Infact the technical cooperation program between the M exican Government
and the High Commissioner of the Human Rights asset of the guide lines for
thistwo levels has been devel oped.

This might allow the potential of all medical doctorsin Mexico to make a
brief registration of possible cases which could be followed by alstanbul Pro-
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tocol examination, those sources, in my view, could be very important in the
long term and potentially thereis ainteresting in this convention.

However, asit’'s been said alot of times, torture is horrified experience
surrounded by fears, silence and lack confidence, so we are facing acivilian
under recorded phenomenon. What might reflect what's going onisavicious
of law impunity that isthat two few complaints. There are few casesto perse-
cute, if there are few persecutions, the persecutorswill go free, if the persecuted
go freethereisnot trust in the investigation and there are going to be few com-
plaints.

So in the long term away ahead might be to implement the I stanbul Proto-
col, including reporting mechanisms from all doctors, and here by also trust
againg thevictimin theinvestigations and they are by refused the black number
that has been mentioned a couple of times.

But until such aroutine data system, routine data sources, have been estab-
lished, it would probably be necessary to take pro active stepsthat isto collect
effort data and one possibility might be to undertake inspections surveysin
detention centers or other areas of high risk of torture that could be done
in collaboration with NGO's, it might be very useful for the Human Rights
Commission to authorized certain NGO’s also to do inspections and to define
aformat for such inspections surveys, if it should probably be assimple as pos-
sible. But that could contribute and provide data that will not advise as only
building on the routine data sources and what it might even be the perspective
in such ameasure it could be a continuous monitoring of detention centers.

That centers are random or after a certain secret schemein fact where sub-
ject to visit by competent lawyers and medical doctors from the National
Human Rights Commission from NGO's, like establishing a national account-
ability and even if we might consider data problems asit has been the discus-
sion today.

It'snot that easy, there might be avery important preventionin fact of such
inspections because as long as nobody cares then the torture can go on, but at
the moment that you are in risk, that we have made an interview with all the
details here and we have detected the frequency of thisthat we have dertermind
the consequences, then, we will hinder much morethe human rightsviolations.
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LESSONS ON THE OPERATIVITY OF THE DIAGNOSTIC
OF HUMAN RIGHTSIN MEXICO

Mrs. Veronica Velo y Valencia*

First of al, webdlievethat it isimportant to have apoint of view not only from
the perspective of the National Human Rights Commission, whichisin charge
of carrying out the diagnostic, but other points of view must be taken into
consideration, that of the Academy, of the Civil Organizations, and of other
government institutions and organi zations. We must not start off from only one
perspective, but from amore global, not very specific point of view.

We also wish to takeinto consideration all that which can be of useto usin
dealing with the field in Mexico and in updating our database or that of the
National Human Rights Commission regarding human rights. Once this tool
has been updated, we must make it available to the public. We are currently
working on access to public information; once the database has been updated,
it must be available to all.

We must view the concept of human rights in a more integral fashion and,
inthis caseintermsof torture. The Civil Human Rights Organizations consider
that for the construction of indicatorsit is necessary to work on adefinition of
the concept of torture in the sense established by the Inter-American Conven-
tion for the Prevention and Sanction of Torture, not limiting the concept to the
definition of the Federal Law for the Prevention and Sanction of Torture, which
albeit current in Mexico, its concept of tortureislimited. Similarly, we consider
that the measurement indicators used for diagnosis must arise from an integral
perspective of the human rights, alwayswith aview to protecting the integrity

* CENCOS—National Center for Social Communication.
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and dignity of the people and not limiting one’s actionsto asimple evaluation
of the facts. In this sense, it isimportant to insist that behind each piece of
information, data or statistic on torture thereisavictim, an issue we have not
addressed. It isnot merely a matter of reporting qualitative data but also con-
sidering the other point of view.

Tortureisaproblem that is not resolved only through the establishment of
guantitative indicators, one must address the root of the problem: the system-
atic practice of torture as amethod of police investigation. This phenomenon
must be dealt with through an analysis of thelegidlative framework, of admin-
istrative and ingtitutional deficiencies, of the social acceptance of this practice
and the lack of political will of the authorities towards solving the problem of
torture in Mexico.

The subject of tortureisnot only asociological problem but also apolitical
phenomenon that has resources and infrastructure; while those responsible for
it have names and faces, and they must be sanctioned.



THE SEMINAR OF MERIDA WITHIN THE FRAMEWORK
OF THE MONTREUX-MUNICH PROCESS

Carol Mottet and Raul Suarez de Miguel*

“ A quest for Science of Human Dignity”
through concrete action

Mary Robinson

High Commissioner for Human Rights, U.N.

THE SPIRIT OF MONTREUX

]

A challenging objective: enhancing reliability, consistency and efficiency
of monitoring and reporting on Human Rights.

A focus on statistical methods, quantitative analysis and generation of
indicators.

A policy-oriented initiative based on national and international human
rights agendas.

A learning approach of current concrete work and initiatives stemming
from the ground.

Strong qualified participation from the South.

Multidisciplinary dialogue: human sciences specialists, statisticians,
human rights practitioners and development experts.

Multi-institutional dialogue: national administrations, NGO'’s, National
Human Rights Commissions, universitiesand research centers, parlamen-
tarians, international agencies.

*

Department of International Affairs. Swiss Federal Statistical Office.
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OUTCOMES OF THE CONFERENCE

%]
@

Monitoring: making an emerging issue visible.

World-wide review of the state of the art, best practices and innovative
experiences.

Constitution of amultidisciplinary international network of institutions
and experts.

Conclusions oriented towards implementation of concrete work.

11 Background and objectives;

11 Conference's detailed programme;

1 All invited and contributed papers available on line (www.iaos2000.
admin.ch).

LESSONS OF MONTREUX

Urgent need for application of professional techniquesin human rights
reporting.

Need for amethod of work based on partnership and amultidisciplinary
approach.

Need for consolidating the conceptual framework of human rightsindi-
cators.

Need for developing strong scientific teams and efficient networking.

GUIDELINES FOR A CONCRETE FOLLOW-UP ACTION

@ Pragmatic policy-oriented approach: to facilitate and implement applied

research and pilot projects to handle current national needs.

@ Learning by doing: to set up, test and evaluate quantitative methods and

indicators focusing on human rights reporting.

@ Maximising available resources and know-how: to adopt acoherent strat-

egy and an integrated programme of action.
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CONCRETE EXAMPLES OF MONTREUX FOLLOW-UP

@ Survey on Human Rights awareness (Angola).

@ Measuring democratisation, governance and Human Rights through
household surveys (8 African countries).

@ Research on inter-reliability procedures (Sri-Lanka).

@ National platforms of action (Philippines, Benin, South Africa).

@ International scientific support to the AAAS report on crimes against
humanity in Kosovo.

MUNICH: MEASURING DEMOCRACY AND GOVERNANCE (JANUARY 2002)

@ Recognition of essential link between human rights, democracy and gov-
ernance.

@ Rangeof issuesto be measured and assessed, with Human Rightsand rule
of law as central components.

@ Oriented towards policy needs, based on national priorities and national
actors empowerment.

@ Focus on devel oping methods and capacities for democracy and gover-
nance measurement, as a necessary and replicable know-how.

@ Drawing policy conclusions from pilot outcomes.

@ Interaction with closely relating work on human rights and human devel -
opment monitoring.

Montreux — Munich operationalisation:

@ Consolidating and extending the network approach.

@ Effective mobilisation of scientific know-how.

@ Launching of aninternational consortium and creation of afocal point for
co-ordination and facilitation.

@ Added value for national initiatives.

@ Handling initiatives within an agreed agenda: seminar of Merida, semi-
nar of EC, etc...
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Priority areas of work and coherency

FIRST CORE AREA SECOND CORE AREA THIRD CORE AREA
Useof statistical methods, indicators Design, test and pilot application Development of statistical tools
and quantitative of rights-based for monitoring democracy
and governance
Al-T1 A2-T! A3-T1 )
— Increasing quantitative — Rights based indicators — Measurement of social
analysis capacities of health equity
Al1-T2 A2-T2 i A3-T2
L |  Quantitative monitoring |  Rightsbased indicators [ Indicators of governance and
of racial discrimination of education participatory democracy
A1-T3 A2-T3 A3-T3
L | Quantitative monitoring L__{Measurement of living conditions| L Civil and political rights
of forced labour in endemic conflictual context indicators

GENERAL CROSSCUTTING TOPIC
AO-T1
Map-making of international initiatives on developing indicators of human rights and rights-based devel opment
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EXPECTATIONS FOR THE MERIDA SEMINAR

]

]

]

A project-oriented seminar: not a one-off exchange of views between
experts, but recognition of needs for exploratory field work.

The launching of a participatory, multi-institutional process of work
(CNDH, governmental bodies, NGO's, universities).

A national-based pilot project internationally serviced and internationally
oriented.

Programming capacity.

The focus on a human rights diagnosis

The way forward:

concrete steps

participatory dialogue

and alot of work, work and work.... because

POTATOES DON'T GROW IN A SUPERMARKET






SOME PHILIPPINE STATISTICS

Ana Elsy Ofreneo*

PROVERTY (2000)

» 33.7% of families are poor
» 39.4% of population is poor

HDI rank(1998), 77 th, of 174 countries
GDI rank (1998), 64 th, out of 174 countries
GEM rank (1998), 44th, out of 174 countries

Human rights violation
1995-2000

1,800

1,600 /
1,400 s /
1,200 /\V//

1,000

Number

1995 1996 1997 1998 1999 2000

Year

* Education and Investigation Office. National Human Rights Commission, Philippines.
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ECONOMIC ACTIVITIES
» Agriculture, 20%
 Industry, 34%
* Services, 46%
EMPLOYED (29.2M EN 2001)
« Male 61%
* Female, 39%
UNEMPLOYED (3.7M)
« Male 59%
* Female, 41%
HUMAN RIGHTSWITH A GENDER PERSPECTIVE

Indicators of Violence Against Women and Children for Policy Analysis and
Monitoring in the Philippines

No. of Reported Cases of Violence

6,518 6,860 6,600

7,000

o
8
S]

4,392

Number of Cases
w
IS
o

1998
Year
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POPULATION

» 76.5 Million (2000); 79.5M (2002)
 13th most populous country

e 2.36% annual change (1995-2000)

e Sexratio: (Male, 50.4%; Female, 49.6%)
» Female outlive men by 5.25 years

» 45% children, 0-17 years old

Beijing Platform for action areas of concern

and the final list of GAD indicators

291

Violence against
women

Incidence and number of violence against women
and children by type

Girl Child

Armed conflict Growth rate nomber of political detainees/
executions /other guman rights violations by sex age

Human Rights group

BASIC INDICATORS CONCERNING THE VAWC

* Scheme

» Another parameter

—it meausures general issues of GAD
—relatively small quantily

—measurable

—easy to understand

— reliable and consistent

—itimpliesintervention / specific political / action /
—guided toward results
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OBJECTIVES OF PRESENTATION

» Share experiences
e Learn from other experiences

GENDER AND DEVELOPMENT

» Ledto VAWC dtatistical initiative

* Improvement of Statistics on Gender Issues Project (CIDA)
1 —Development of Statistics on Gender Issues Project (VAWC)
2—Conduct of aPilot Time Use Survey; Development of Framework for
Measuring Women’s And Men's Contribution to the Economy
3 — Refinement of Existing Gender and Devel opment

OUTLINE OF PRESENTATION

» Objectives of paper/presentation

* GAD: adtatistical initiative on VAWC

» Development of a methodology to generate VAWC statistic
» Some problems and recommendations

» Conclusion

PROPOSED STATISTICS TO BE COLLECTED FOR VAWC

» Statistics/indicators on the victim
—demographic profile of women/child victim
—No. of victims by relation to perpetrator
—victimization rate
—leading crimes

o Statistics on support servicesto victims
—prevention and elimination of violence
—support servicesto victims
—punishment and rehabilitation of perpetrators
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OTHER INITIATIVES

» Assessment of existing in-take forms
@ Dataitems, frequency, disaggregation,
@ Fows, dissemination, agency capability

* Some recommendations
@ Uniform in —take forms as standard data capture
@ Standardization of concepts and definitions
@ Enhancement of agency statistical capability
@ Networking

OTHER INITIATIVES

Glossary on VAWC and Related Concepts for statistical purposes
@ Common understanding and interpretation
@ Consistency and comparability
@ 2 parts— Violence Women; Violence Against Children
@ conformswith CEDAW, CRC and related with Philippine laws

OTHER INITIATIVES

2001 Statistical Handbook on VAWC (maiden issue)
@ provides valuable insights on trends and patterns
@ reported cases only
@ reveded that number of VAWC casesis significant

REFERENCE

2001 STATISTICAL HANDBOOK ON

Violence against Women and Children

Republika ng Pilipinas

Pambansang Lupon SA UGNAYANG PAG-ESTADISTIKA
(national statistical coordination board) may 2001
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PROBLEMS & RECOMENDATIONS
» Work-in-progresses in human rights measurement

@ Improve understanding/awareness of VAWC

@ Prevalence of VAWC, adatagap

@ Difficultiesin datacollection-“ culture of silence”, stigmaand personal
matter

* Some recommendations

@ National VAWC survey; benchmark as basis of estimates

@ VAWC framework vis-avispublic order, safety and justice and human
rights monitoring system

@ Indicators of children using rights-based and cycle aproach

Conclusion

» Philippine Statistical System faces tremendous challenges on VAWC and
human rights indicator system development and maintenance
» Learning from other’s methodol ogies and assistance

VAWC STATISTICAL FRAMEWORK
Objectives

1. toidentify the different issues and concerns related to VAWC; and
2. to define the necessary data support to assess the prevailing conditions
in the country.

However, many cases of violence remain unreveal ed and unreported dueto
the victims fear and humiliation in reporting incident.

Thelack of hard statistics on the prevalence of VAWC makesit difficult to
measure the extent of the problem.
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> Task Force to Generate Satistics on VAWC

e Goverment; NGO; Academe —20 members
» CIDA-ISP Project support

Introduction

Violence against women and children existsin variousforms. They are beaten,
mutilated, sexually harassed raped and murdered.

A. Three action goals:

1. prevention and elimination of VAWC;
2. provision of adeguate support servicesto victims; and
3. punishment and rehabilitation of perpetrators.

B. Scope of violence:

1. Violence at home or domestic violence;
2. Violence in the school/workplace/neighborhood; and
3. Violence perpetuated by condoned by the State.

C. Forms of violence:

1. Physical abuse;

2. Sexual abuse;

3. Emational/psychological abuse, and
4. Economic abuse.

» Place of commission
@ home
@ school
@ workplace
@ neighborhood
@ others
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Criminal process which the perpetrator may undergo

—law enforcement (investigation)
—prosecution (litigation)

—court (conviction)

—correction (reformation and rehabilitation)
—community (involvement and participation)

Forms of violence

@ Physical

@ Sexud

@ Emoational/psychological
@ economic

Motivating forces/underlying causes of violence

alcoholism

drug addiction
jealously
infidelity

others
unemployment
extreme poverty
media

insanity

[SEEOERSEEOEES BN RS RN RN

Conseguences of violence

—physical injury

— permanent disability

—emotional trauma

—death

—institutionalized

—strained family relations

—hampered opportunities for employment
—others

297
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» Types of service provider
—barangay —socia welfare
—police —NGO
—hospital —court
school —demencia
—others (immediate family, relatives,
priest, neighbors and/or friends)
e Goals of service provider
—prevention and elimination of violence
—support servicesto victims
—punishment and rehabilitation of perpetrators
BACKGROUND

* |’ve encountered to date is interview/exhumation data.

—Investigate data collection.
—Enumerative DATA collection
—In both cases, the data are not random

Ideal: carefully developed survey of random sample of target popul ation.
Then estimation is “easy”.

* Instead: estimation relies on sophisticated statical machinery...

Multiple Systems Estimation

» MSEisastatistical techniquefor using two or more separately-collected,

incomplete lists of a population’s size.

» Dependencies between lists and different capture probabilities of mem-

bers of the poputation (heterogeneity) can beincorporated into modeling
procedure.

 Log-lineal modeling, Rasch modeling, Bayesian methods, etc...complex!
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Multiple Systems Estimation
Kosovo

Patterns of counts of deaths/migrations used to refute theoriesasto
the causes of deaths/migrations.

Interview data from three projects and exhumation data form four
“list” of Albanian deaths that are matched to determine overlaps
between lists.

Estimates created for counts of deathsfor six-day periodsfor each
of four regions, for two/day periods and for entire time period/coun-
try.

Dependency modeled for, heterogeneity addressed through time/
space stratification.
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FIFTH SESSION






PERSPECTIVESFOR INTERNATIONAL
DEVELOPMENTS-THE CASE OF SOUTH AFRICA

Piers Pigou*

The discussions at Merida have been an important ‘ meeting of minds' in the
long march to making human rights areality for all. A key lesson for mefrom
this conference, in terms of the study of torture and the importance of quanti-
tative data gathering in that process, is that there is no set template or model
that can be utilised to measure its prevalence. Indeed, because of the multi-
dimensional make-up of torture, such as the varying interpretations and defi-
nitions of the phenomenon, as well as the contexts in which it manifests and
varying capacities to addressiit, priorities and foci will necessarily vary from
situation to situation. It is critical, however, that whatever we do, it is guided
by the core objective of eradicating torture.

In terms of the South African situation, the prospects and potential for de-
vel oping existing data sources about alleged criminality and misconduct within
the SAPS that could be used both to enhanceinternal disciplinary and related
management concerns are self-evident. In addition, theimproved collection and
collation of relevant data could greatly enhance civilian oversight of alleged
abuses, which in turn would facilitate political and functional accountability,
aswell asthe relevance of recommendations for targeted interventions. Non-
governmental sources of information are limited as few NGOs are actively
involved in this field. Despite this, a number of organisations do deal with
individual cases at alocal level, and some incidents do receive media cover-
age. For thisreason, the focus of recommendations have remained on the de-

* Centre for the Study of Violence and Reconciliation, South Africa.
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velopment of official information sources, and civil society / civilian oversight
access to thisinformation. In the context of the basket of other prioritiesfac-
ing South Africa’s political and administrative |eadership responsible for po-
licing, considerable thought will have to go into devel oping a strategy that will
generate support for the development of existing and other data sources.

Although thereis clearly a need to clarify a range of issues regarding the
definition of torture, especially in terms of collecting reliable data, and to be
ableto accurately measureissues of prevaence, it isrecommended that thefirst
stepisto ‘throw the net’ widely, in order to capture arange of casesand issues.
Itisimportant to remember that torture does not exist inisolation to arange of
other problems, concerns and interventions. This, more sweeping, approach
would facilitate a general overview of where certain problems/ allegations
exist, which would in turn allow for more targeted interventions (including
more detailed research).

Another key lesson from M erida has been the importance of optimising the
benefits of an inter-disciplinary approach. In this context, statisticians and
human rights practitioners need to strive towards common understandings of
the issues under consideration. In certain situations, such as South Africa,
human rights ‘ experts’ must be properly trained / equipped to understand the
actual and potential benefits of effective data gathering and analysis, and that
the significance of quantitative methodsislargely dependent on the quality
of theinformation collected —after all, “garbage in will result in garbage out’.
Improving our statistical literacy is extremely important in efforts to develop
a"“ Science of Human Dignity”. On the other hand, statisticians, and quantita-
tive methodology experts also need to deepen their understanding about the
human rightsissues that need to be measured, and how best to ensure that in-
formation collected is reliable and of good quality.

Thereisatremendous opportunity in South Africato integrate thisthinking
into the broader efforts of transformation within out own police service. This
requires us to take cognisance of the political context in which we find our-
selves, which requires a strategic approach that demonstrates to both political
leadership and civil society the tangible benefits of dealing with abusive
behaviour in the police service, and how this links into the strengthening of
democratic values. Our strategy will inform what information sourceswe need
to tap into and/or develop. Thisiswhy, in the South African context it isim-
portant to emphasise (a) the linkage between (alleged) police criminality and
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misconduct, of which tortureisbut one, albeit important, component, and crime
in general. In addition, it is critical to examine the link between such abusive
behaviour and the overall devel opment of a professional and accountable po-
licing service, which requires afocused and concerted effort to break the on-
going cycle of impunity. This, inturn, will enhance the legitimacy of policing
institutions, which have a very particular role in terms of the protection of
human rights within the broader panoply of the State’s constitutional respon-
sibilities.

We are fortunate in South Africato have considerable potential to develop
our data sources around issues of alleged police criminality, including issues
of torture — this provides an important opportunity to take forward what has
been initiated by the Montreux process, within the parameters of alleged po-
lice abuses. The opportunity to spread this methodology into other arena’sis
also apparent, and could be developed in relation to key human rightsinitia-
tives, such as the government’s own National Action Plan for the Promotion
and Protection of Human Rights and the South African Human Rights
Commission’s constitutional obligation to monitor the government’s imple-
mentation of social and economicrights. It isimportant asafirst step, however,
that there is a greater orientation and awareness of what is intended by this
process, which will require astrategy to ‘sell” the * Spirit of Montreux’ to key
stakeholders. In South Africa, Montreux must be marketed within the context
of existing domestic and international legal obligations, and importantly within
the context of development policiesthat seek to address poverty and inequal -
ity. Thereis also clearly room for collaborative work with colleagues in the
Southern African region, which in turn could assist in the standardisation of
aspects of the research challengesthat the Montreux process presentsto usall.






WHAT PERSPECTIVES FOR INTERNATIONAL
DEVELOPMENTS? THEANGOLAN CASE

Mario Adauta de Sousa*

WHAT ARE THE KEY LEARNINGS FROM THIS SEMINAR RELEVANT FOR THE
STUDY OF TORTURE IN YOU OWN COUNTRY ?

| personally, found out very enlightening these 3 days seminar on avery sen-
sitive issue such as torture which made me think more of the nature of human
being and the way society, deals with such problem.

I guess during these days there was too much emphasis on the quest for a
definition of torture. | am not an expert on the field of torture but the | found
out that so much discussions around a concept would have necessarily an
impact on the way individuals and groups will tackle an issue such astorture
inthereal life. That is particularly true when oneistrying to advance the agenda
of aHuman Rights based approach.

What | have learnt is that an act of tortureisthe direct result of the denial
of more than one human right such as the right to physical integrity; right to
accessto afair tria; right to have accesslo legal assistance; right to fair deten-
tion conditions, etc., which could ultimately lead to thelack of theright to life.
Itisaprocesswhichinvolvesat least one victim and one perpetrator and above
all the State. The role of the State in the exercise of torture is an example of
seriousingtitutional public failure and also the expression of historical, cultural,
political and power relations found in a society.

* Executive Director of A-1P, Angola Institute for Socio Economic Research, msousa_
mpa%9@hotmail.com.
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It seems to me that there are two ways at least to go about fighting torture
within a human rights based framework.

» Alegd, corrective and remedial approach aimed at the repairing of agross
human rightsviolation which has already taken place. Thisisan ex-post
approach centered on the symptoms of ingtitutional and human failures
which have led to the exercise of torture;

» A pro-active advocacy, preventive and increasing public awareness ap-
proach aimed at policy change. This approach is centered on the institu-
tional, human and societal failures or causes which lead to the exercise
of torture.

Although different they may be in nature both approaches should comple-
ment each other if one expects to eradicate the institutionalized practice of
torture. One of them is more on the supply side of the human rights, it goal
being the creation of an enabling social, economic, political and institutional
environment conducive to the prevention of the exercise of torture. Itisalong
term and systemic approach leading to incremental and steady social changes.
The other oneismore on the demand side of the realization of the human rights
aimed at providing corrective, casuistic and remedia measures centered on the
demands of the victims of torture.

Both demand different data, information and action plans and carry with
them the need to use tools from different fields of social, political, economic
and information sciences. (ex. statistical methods; management information
systems; databases; conflict resolution and conflict prevention techniques;
lobbying and political marketing; legal, medical, social sciences expertise;
etc.).

In brief we are dealing with acomplex multidimensional issue whose solu-
tion could not bethe direct result of a“fix magical solution” such asthe enact-
ment of alaw but could be found in asomehow unstructured adaptive process
which will address severa dimensions of the same problem.

If | could summarize the key learnings on torture | picked up during these
three days | will say:

1. Definition and scope of the concept of torture matters when one wantsto
understand and act upon a phenomenon which ismultidimensional in na-
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ture. However alack of precisionin scope of the concept should never be
seen as an impediment for action to fight the practice of torture in a so-
ciety;

2. Consensus building around the need to monitor and eradicate the prac-
tice of torturein asociety isvital and should involve different stakehol d-
ers. Bodies such asthe National Commission on Human Rightswherever
they exist should play apivotal rolein that respect;

3. There are several ways of dealing with the phenomenon of torture and
therefore different roles for different stakeholders to play and different
plans of action. The search for complementarities, increased institutional
coordination and the efficient use of scarce resources such as sharing in-
formation is vital to achieve positive results.

4. The quest for abetter understanding of torture asaprocess should involve
the need to study the roles of the State, the victim and the perpetrator
involved in the process of torture.

Questions such as; What are the main determinants of the exercise of tor-
ture by, law enforcement officials?; What are the elite and peopl€’s perceptions
on torture and how do they have evolved over time?;, What are the main threats
perceived by thosein position of power which prevent them to push for policy
changes on issues such as the institutionalized practice of torture? Who are
those groups of interest and public figuresthat should be brought on board for
anationa cause on torture eradication? What are the main institutional and
legal impedimentsthat prevent the exercise of some human rightswhich lead
to the practice of torture?What can be done to empower the victims of torture
in their search for moral and material compensation? should be part of aplan
of research and answered in away to inform policy changes and help design
adequate plans of action.

In aspecific context of Angolawhich isapost-conflict country intransition
towards a democracy | would push for a two-pronged strategy as describes
above. Institutional capacity building; reform of the Justice and legal system;
empowerment of citizens and the exercise of citizenship; production, dissemi-
nation and use of information on the exercise of human rights and people’'s
perceptions on their rights; are among some of the components that could be
part of anational plan to eradicate torture.
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WHAT ARE THE KEY LEARNINGS FROM THIS SEMINAR RELEVANT FOR DOING
A BROADER HUMAN RIGHTS DIAGNOSISIN YOUR OWN COUNTRY ?

Thereare somekey learningsthat | would use for doing abroader human rights
diagnosisin my country. Probably the most important one would be the strat-
egy itself to use to conduct a human rights diagnosis. In my opinion | would
start to answer the following questions:

Why a human rights diagnosis is important to the country?

Who should be part of conducting such an exercise?

What could be the content of such adiagnosis?

Whom are we addressing with the conduct of a human rights diagnosis?

Whatever the format that the diagnosiswill takeit should alwaystry to iden-
tify which are the current main deficits of the exercise of the human rightsin
the country and the nature of such deficits. In terms of content the diagnosis
it should contain among others the following:

astakeholders analysisaimed at understanding the dynamics of power in
the society;

apoverty profile of the country breakdown by regions, socio-economic
categories and gender aimed at understanding the economics of the ex-
ercise of human rights;

aninstitutional analysisof some critical public services providersaimed
at understanding the institutional impediments for the realization of the
exercise of human rights;

aprofile of values, norms and peopl €'s perceptions on the knowledge and
exercise of human rights;

ainformation profile containing the description of the main information
providers; thetype of products available such as statistics, indicators, ad-
ministrative records, databases, general information; aimed at supporting
the informationa dimension of a human rights based approach;
aprofile/directory of who iswho inthe human rightsfield, their strength-
ens, needs (particularly inthe field of the production and use of statisti-
cal information) and contributions they can bring in monitoring and ad-
vancing the agenda of human rights.
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In terms of process such adiagnosis should involve since its inception the
participation of several governmental and non-governmental institutions and
international institutions aswell. By doing that there will anincreasein terms
of ownership and a consensus building around main issues and above all the
creation of ingtitutional and individual trust among all the participants.

How WOULD YOU GO ABOUT ORGANIZING A SEMINAR RELATED TO THE
MONTREUX PROCESS IN YOUR OWN COUNTRY ?

| guessthefirst step to makewould belo sdll the“ spirit of Montreux” to aseries
of stakeholderswho have already stakes on human rightsissues and would-be
stakeholders whose contribution and role would be considered vital for policy
changesin the field of human rights.

Aspart of abuying-in strategy it would beimportant to find out the reasons
which makethe“ spirit of Montreux” locally important an entry point could be
the need | o operationalize both Rights Based and Sustai nable human devel op-
ment approaches within the framework of Poverty eradication strategies such
asthe PRSPs ( Poverty reduction strategy papers). There hasaready been some
activities on the PRSP front involving some groups of the civil society and the
Government and poverty is becoming more and more an high issue in the po-
litical agendain the country.

Another issueto be considered should be theingtitutional arrangement of the
Seminar. Given the fact that there is not a body such as a Human Rights Na-
tional Commission there will be aneed to find out a sponsor or a set of spon-
sors that could be the focal point to operationalize the “ spirit of Montreux”.
Institutions such as the Ministry of Justice, the Angolan Bar Association,
Catholic Church, Jubilee 2000 network, individual NGO's, research institutes
could be part of a consortium for that purpose.

Thethematic of the seminar either openly centered on asingleissue such as
thetorture in the Mexican case or on abroader thematic context should be the
result of consensus building among those involved in the realization of such
exercise.

Finally such an exercise should build on local previous experiencesin the
field of human rightsand aimed at informing anational plan of action centered
on the “ spirit of Montreux”.






PERSPECTIVESFOR INTERNATIONAL DEVELOPMENT
“BEHIND EACH FIGURE/STATISTICSISA HUMAN FACE,
A HUMAN STORY ...”

Resurreccione Lao-Manolo*

FLow

|. Some Initiatives at the Homefront
Il. Some Lessons/Reflections Learned in Merida
I11. Some Proposed Doables (Philippine/Asian/International)

I. SOME INITIATIVESAT THE HOMEFRONT

1. Policy Advocacy: Filed resolutiong/bills at the Phil. House of Representatives
(Committee on Civil, Political and Human Rights)

—reiteration of the prohibition of @) torture, b) public display of criminals,
¢) indemnification of morethan 10,000 HR victims during the Marcos pe-
riod (Hawaii Class suit)

—incorporating HR framework into devel opment planning /legid ative work
in Congress

* Coordinator. ESC Rights Asia, Philippines.
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2. Education-Training:

2.1 43 Phil. Executive Judges on human rights, specifically on the ICESCR
(CPviolations reissues of housing demolitions, etc.)

2.2 . Phil. UN Country Training on Rights-based Development (ILO,
UNICEF, UNIFEM, UNDP, etc.): using claimholder-entitlement-duty-
holder-abligations framework.

3. Executive Order: Revival of the Presidential Human Rights
Committee (2001).

—monthly dial ogue/meeting between military, House of Representatives,
Dept. of Justice, selected NGO's (e.g. involuntary disappearances)

—expanded the mandate of the committeeto ESCR-rel ated i ssues (housing,
food, education, etc.)

4. Sandard and Indicator-setting:

4.1Phil. Comm. on HR: developed a nat’| action plan involving sectoral
working groups

4.2 Indicator-setting on HR and governance

4.3 Results of Phase 2 Stand. Indicator Setting on 5 ESC-related rights
(work, health, education, housing and adequate food): June 2002*

The study contains:

a) proposed framework for monitoring ESCR
b) critique of the UNDP- Human Dev. Index from the lens of human rights

4.3 A joint memo of agreement (MOA) between the Phil. HR Info. Center
(PhilRights) and the Phil. Commission on Human Rights (CHR): undertake
standards and indicator-setting on economic, social and cultural rights.

* Using grassrooots-experts approach.



INTERNATIONAL SEMINAR ON INDICATORSAND DIAGNOSIS 315

Il. LESSONS LEARNED IN MERIDA
“ Montreux was not a one-time affair...”
Merida Encounter:

a) continuing reaffirmation of the “marriage of 3 disciplines (HR,statistics
and devel opment)

b) a pilot endeavor towards the race of identifying anat’| set of standards
(focus: on civil and political rights- torture)

c) attempt/application of a bottom-up approach

Merida al so:

— Stimulated/Created an attitudinal “check” re civil-pol related violations
e.g torture

—Politically-motivated state perpetrated HR violations (invo. disappear-
ances, torture, detention,etc.)has been the focus of HR groupsfor the last
20 years

—Review of existing standard formats

[11. SOME PROPOSED DOABLES INTERNATIONAL OPTIONS
(PHILIPPINE/ ASIAN/ INTERNATIONAL LEVEL)

1. Continue “ replicating the Montreux process’ down to the grassroots: an
Asian /Philippine perspective

2. Dream: A Phil.training-education or acapacity building institute/ center in
the integrating the 3 expertises. HR, Statistics and Devel opment

a) regular and professional trainings
example: Uses/Misuses of Sats. in HR Monitoring, Sandards and Indi-
cator-Setting: The Rights Way

b)devel op customized pop-ed modules/programs
Target Beneficiaries: grassrootd field info.gatherers, dev and HR work-
ers (not only traditional technical professionals)
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¢) Concept of atraining ingtitute (3 Years):

—pilot, stagia development, instructors coming from the S, D and HR
fields with field exp. (ie. working statisticians not just simply
academics,dev. plannersthan simply theorists, HR activiststhan legal
people,etc.)

—Curriculabuildingon S, D and HR. Development to more formal train-
ing courses possibly leading to diplomate or regular degree.

3.“ Come and see a Beautiful \olcano In The Middle of A Lake” : A Philippine
Conference on Statistics, HR and Development (with select Asian delegates):
late 2002 or early 2003

Concept/target participants: Phil/Asian Statistical Offices, GO agencies
(economic,development planning officessNEDA, ADB), national commis-
sions, human rights groups.*

4. Towards the development of International Standards (for ESCR): 2 Parallel
Tracks

a)national level:

— aneffective system of sharing re“best practices’ iningtitutionalizing the
rights-based approach to national action planning/standardsetting

b) international level
Requirement: Through the UN, aTripartite International Conference/Con-

sultation composed of governments, |GOs and civil society to come-up with
an international common agreement on a continuum of standards.

* “Montreux spirit” bring a discourse/concretizing the call to a multid. approach to devel-
opment.
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Flexible Approach To Sandardsetting
a) Minimum standards
—apply internationally;
—define the absolute HR responsibility of the State to their citizens;
—non-fulfillment constitutes an HR violation.
b) Optimum standards
—attuned to a particular situation of a country, community or sector;
—apply only to these countries,communities or sectors,
—non-fulfillment constitutes an HR violation.
¢) Maximum standards
—moral incentives or prestige targets of capable States;
—measures the capability of progressive realization of ESC rights;
—non-fulfillment may not constitute a human rights violation.
In standard-setting:
a) participation by the people, specially the grassrootsin determining appli-
cable standards;
b) Agreement between the State and civil society;
¢) Flexible approach/process in standardsetting.

A Tripartite International Consultation/Experts M eeting that would update,
critique “settle” the various proposal s re stand and i ndi cator-setting on ESCR.

5. Resource-generation: human, technical expertise and logistical/financia
resources.

—endeavors of the South needs support.






HANDLING THE CHALLENGE OF MEASURING
HUMAN RIGHTS

Aline Bouzergan*

BACKGROUND

The European Union (EU) seeks to uphold the universality and indivisibility
of human rights- civil, political, economic, social and cultural- as reaffirmed
by the 1993 World Conference on humanrightsin Vienna. The EU also upholds
the principle that the human rights of Women and the girl-child are an inalien-
able, integral and indivisible part of universal human rights, as reaffirmed by
the 1995 Beijing Declaration and platform for action. The protection of such
rights, together with the promotion of pluralistic democracy and effective
guaranteesfor therule of law and the fight against poverty, areamong the EU’s
essential objectives.

Thetreaty of Amsterdam (which carneinto forceon Ist May 1999) reaffirms
initsArticle 6 that the EU ‘isfounded on the principles of liberty, democracy,
respect for human rights and fundamental freedoms, and the rule of law, prin-
ciplesthat are common to the Member Sates and emphasisesin article 49 that
the respect of these principlesalsois required by countries who apply for EU
membership. It isalso introduced , in article 7, a mechanism to sanction seri-
ous and persistent breaches of human rights by the EU Member States. The

* Eurostat. Directorate C: Information and dissemination; transport; technical cooperation
with non-member countries (except Phare and Tacis countries); externas and eurostat i ntra-com-
munity trade statistics.

Unit C-3: Technical cooperation with non-member countries (except Phare and Tacis coun-
tries).
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Treaty of Nice concluded in December 2000 further reinforced this mechanism.
Thisalso extended from devel opment cooperation to all forms of co-operation
with third countries (article 181 bis TEC).

Snce 1992, the EC hasincluded in all its agreement with third countries,
which coversnow 120 countries, aclause defining respect for human rightsand
democracy as essential elements’ in the EU’s relationship. This constitutes a
major step in the development of the EU’s human rights policies.

The EC believes that the more systematic inclusion of human rights and
democracy issues into political dialogue will give substance to the essential
elements and will allow both EC and its counter parts to identify the most ef-
fective measures needed to build political and economic stability.

The EU’sinsistence on including essential elements clauses in the agree-
ments with third countries is not intended to signify a negative or punitive
approach. They are meant to promote dial ogue and positive measures, such as
joint support for democracy and human rights, the accession, ratification and
implementation of international human rights instruments where thisis lack-
ing, aswell asthe prevention of crises through the establishment of aconsis-
tent and long term relationship.

The EC recognises that the crosscutting nature of human rights and
democratisation requires considerable effort to ensure consistency and coher-
ence. Community activity cannot be viewed in isolation from other on-going
actionsinthisfield. In thisrespect, the adoption of a Community Co-operation
Framework for Country Srategy Papersin May 2000 now provides a strate-
gic basisfor such co-ordination. The objectiveisto encourage a more system-
atic approach by requiring an analysis of the situation in each country relat-
ing to human rights, democratisation and the rule of law.

Moreover, the EC recently launched a‘ human rights approach to humani-
tarian assistance’. Thishastwo aspects: EC supports humanitarian protection
activities are funded in emergencies, and human rights considerations are
mainstreamed into humanitarian projects financed by ECHO (European
Community’s Humanitarian Office). In this context, partners requesting finan-
cial support to the EC for devel oping humanitarian projects must explain how
their operation will impact on the human rights situation in the field.

In addition, since 1994, the European Initiative for Democracy and Human
Rights (EIDHR) has been set up to support, human rights, democratisation and
conflict prevention activities to be carried out primarily in partnership with
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NGOs and international organisations. The strong political will that is at the
origin of thisinitiativeisclearly attested by the allocation of an amount of 100
million euros per year to the implementation of EIDHR action.

On May 2001, the Council of the EU adopted the EC Communication on the
EIDHR programming document for the period 2002-2004. This document
emphasi ses the need to enhance the impact and flexibility of Community ac-
tion, and to achieve a more strategic, long-term approach, focusing on four
priority fields of action:

1) Strengthening democratisation, good governance and the rule of law;

2) Activities aiming at the abolition of the death penalty;

3) Support for the fight against torture and impunity, aswell as for the ac-
tion of the international tribunals and criminal courts;

4) Combating racism and xenophobia, aswell as discrimination against mi-
norities and indigenous peoples.

The support of EIDHR to the implementation of actions in these priority
areas will be provided through three different kinds of instruments:

—Callsfor Proposals, published in the Official Journal and on the EC Web-
sites

—Microprojects (50,000 E over 12 months), managed by the EC Delega-
tionsin third countries and awarded through local calls for proposals. -
Targeted projects, carried out in support of policy objectives which can-
not be covered under callsfor proposals or microprojects. Such projects
will be selected and supported in linewith transparent, published guide-
lines.

To support all theseinitiatives and to monitor and conduct political dialogue
the EC needsreliableindicatorsthat refer to universally agreed standards and
benchmarksin thisfield.

On September 2000, the EC took an active part to the Montreux interna-
tional conference on ‘ Satistics, Development and Human rights’, organised
jointly by the Swiss Development and Co-operation Agency and the Swiss
Federal Satistical Office. This conference aimed to eval uate current and po-
tential contribution of statistical methods to the measurement and monitoring
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of human rights. The conference intended also to enhance the human rights
approach to development issues and therefore offered an opportunity for a
policy-oriented scientific debate on the relevance, accuracy and consistency of
existing indicators of human development. Thishigh level conference gathered
around 700 participants from five continents (123 countries and 35 interna-
tional organisations), including political and scientific personalities, represen-
tatives from institutions responsible for official statistics and development
policy, from organisations active in the field of human rights, from academia
and from the media
The main conclusions of this conference were:

a) Inthefidd of human rights, statistics are deemed to be crucial. Thereis
alack of statistical information in many domainsrelated to the protection
of human rights. This applies to both official and non-official statistics
(e.g. from non-governmental organisations). Statistics and indicators
constitute, however, essential instruments for enhancing reliability and
effectiveness of monitoring over time the implementation of human
rights, and therefore for defining well targeted policiesin thisfield. There
istherefore an urgent need to promote a better use of existing relevant data
(more often collected for non-statistical purposes), the collection of specific
statistical datathrough appropriate surveys, aswell as the devel opment
of professional statistical methods and tools to be applied in thisfield.

b) Development of statistic and indicatorsin thefield of human rights should
refer to the definitions and standards provided by universally agreed
instruments such asininternational declarationsand treaties. It isessen-
tial that technical and scientific work in this areais based on existing
agreed concepts.

¢) For policieswithinthe EU, it is essential that statistical experts, human
rights practitioners and development specialists be closely involved in
this process. Thismultidisciplinary approach requires close co-operation
in order to establish agenuine partnership in the development of related
indicators, methods and analytical tools. The international network cre-
ated in Montreux, with aview to increasing co-operation between human
rights experts and statisticians should be consolidated.

d) The implementation of such a combined initiative must be carried out
several kind of organisations and bodies. human rightsinstitutions (such
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asthe National Commissionsfor Human Rights), National Satistical In-
stitutes (NS Non-governmental Organisations, academic and research
centres, aswell asthe International Ingtitutions. Efficient networking and
appropriate light mechanisms should be developed in order to inter-con-
nect and co-ordinate initiatives launched those actors in this domain.

THE MONTREUX FOLLOW-UP ACTION OF THE EC

As an immediate follow-up of the Montreux Conference, the EC (Eurostat)
carry out the following actions:

— It contacted all NSI of EU Member States for a complete review of the
dataavailablein view to further development of human rights statistics.
— It contacted several NGO to evaluate existing work carried out in thisarea.

Moreover, on January 2002, the EC convened, in collaboration with CDG
Munich, North-South workshop on * Measuring Democracy and good gover-
nance’ that to place in Munich. The overall objective of thisworkshop wasto
bring together researchers, statisticians, analysts and practitionersin view to
identify the different methodol ogical optionsaswell asthe best practicesin this
area. In this sense, the workshop intentionally intended to respond to the spe-
cific recommendations of the Montreux conference and in particular to the
reguest for concrete follow-up actions aiming at designing and testing gover-
nance indicators that fully integrates the human rights dimension.

The Munich workshop clearly showed the need for acomprehensive inter-
pretation “governance” that integrates democracy, participatory process,
behaviour setting and the human rights dimension. In this sense, participants
stressed that eval uation democracy and good governance should include bet-
ter measurement of trends concerning equity, accountability and respect for
human rights. They discussed current experiences of collection and analysis of
data on these aspects, namely within the framework of national household
surveys. They also examined theoretical and practical problemsin developing
consistent indicators, and agreed on a set of characteristics the indicators of
governance, including the human rights dimension, should havein order to be
fair, reliable and useful for policy-oriented reporting.
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One of the main concrete outcomes of the Munich workshop (see minutes
disseminate as a reference document to this international seminar) isthat it
provided to a stakeholders concrete guidelines for further stepsto be takenin
order to achieve the general objectives defined within the Montreux process.
Indeed, it was agreed that the multi-disciplinary North-South network should
be further developed, building on existing work and on increased exchanges
of experiences at the national and international levels. Some organisationsand
expertsvolunteered to create atask forcethat is currently drafting aprogramme
detailing the network’s work program.

IMPORTANCE OF THE MERIDA SEMINAR WITHIN THE MONTREUX PROCESS

The Merida seminar is therefore taking place within a process that since the
Montreux conference isincreasingly growing and attracting an impressive
commitment of many national and international actors. Thefact that theinitia-
tive of convening this seminar wastaken by aMexican institution, the National
Commission for Human Rights (CNDH), ishighly significant in many aspects.

First, the significance of the seminar hasto be valued in terms of itsimpact
in deepening and promoting the common fundamental values and principles
that underlie the relations between the EU and Mexico. Indeed, EU-Mexico
bilateral relations are governed by the Economic Partnership, Political co-or-
dination and Co-operation Agreement signed on December 97 and entered into
force on 1° October 2000. This Agreement is based on democratic principles
and the respect for human rights, which are an ‘ essential element’ that ‘ under-
pinsthe domestic and external policies of both parties' . On February 2001, the
Joint Council held the first meeting under the Framework of the Global Agree-
ment and discussed political issues such ashuman rights, latest developments
in the region, United Nation’s reform and peace keeping operations. In addi-
tion, one of the cooperation priority activitiesidentified in the Country Strat-
egy Paper (CSP) isthe consolidation of the rule of law and institutional sup-
port, in areas such asjudicia reform, public security, decentralisation, and civil
and human rights education at the level of civil society.

Theinitiative taken by the CNDH in convening this seminar should be con-
sidered asamajor step both in the national process of advocacy and promotion
for human rights, and in the international process aiming at developing tools
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for improving the monitoring methods and mechanismsin thisarea. Indeed, the
project submitted by the CNDH to the advice of theinternational expertsinthis
seminar aims at launching a systematic diagnosis of the human rights situation
in Mexico, based on scientific quantitative and qualitative analysis. Such a
project constitutes an exemplary contribution to the concrete follow-up of the
national democratisation process aswell asto the implementation of the lines
of international action emerging from the Montreux process.

In line with the conclusions of the Montreux conference and the Munich
seminar, the CNDH is proposing:

—to develop and test amodel of human rights diagnosis based on applied
statistical methods and providing a set of selected key indicators;

—to establish an international multidisciplinary support team aiming at pro-
viding scientific assistance and devel oping the technical tools necessary
for reaching the objectives of the project;

—to set up aplatform for international exchanges of views on similar ef-
forts undertaken or foreseen abroad;

—to develop, on the basis of the intermediary results of the project and in
collaboration with other National Human Rights Institutions, an interna-
tional initiative aiming at ensuring and supporting the replication effects.

The EC, and Eurostat in particul ar, take akeen interest in thisinitiative, that
isin line with the conclusions of Montreux and Munich, and involves the ex-
pertness of many actors, including national and international NGOs aswell as
universities and research centres. The “project rationale” presented by the
CNDH and the program of the Meridaseminar clearly attest of theimportance
of thisinitiative. The debates of the Merida seminar should therefore focus on
operational implementation of the project and also be oriented towards the
forthcoming deadlines of the Montreux process agenda.

Itisessentia that, in an international perspective, the debates and the con-
clusionsof the Meridaseminar berelated to forthcoming steps, and in particular
to theinternational conference on“ Satistics and Human Rights’ (November
2002) that Eurostat is organising in close collaboration with other organiza-
tions. At this occasion, the CNDH and other national Commissionsfor Human
Rights could present the results of thework carried out in Meridaaswell asfirst
plans for concrete follow-up action.






CONCLUSIONS






STATISTICAL SUGGESTIONS

OBJECTIVES

—Quantification of the magnitude of human rights.

— To refine relationshi ps between demographic characteristics and human
rights experiences.

—Develop the specific project on ill-treatment.

SURVEY S VS. CAPTURE-RECAPTURE

— Capture-Recapture probably not viable.
—Survey: Double Sample.

FIRST, WIDE-SPREAD, GENERAL SURVEY ON HUMAN RIGHTS

— Collection of demographic information (e.g., household characteristics,
gender, race, religion) and informati on on experiences and perceptionson
how rights are respected.

—Potentially use alarge existing survey, and add questions to that survey
(to reduce cost).

— Survey repeated annually, or periodically.
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SECOND, TARGETED SURVEY ON SPECIFIC HUMAN RIGHTS ISSUE
(E.G., ILL-TREATMENT) OR FOR SPECIFIC POPULATION
(E.G., MIGRANT WORKERS)

—Different topics can be addressed in different years.
—Survey isgiven to asubset of the people interviewed for the general sur-
vey, chosen on the basis of the answers given on the general survey.

QUALITATIVE APPROACH TO COMPLEMENT SURVEY

—In-depth interviews
— Case studies/focus groups (e.g. minority, lawyers).

DATA STORAGE

— Spreadsheet for easy access by multiple users.

—Confidentiality fully respected, anonymous subset of database available
to the public.

—Rowsareindividuals, columnsare variables (e.g., migrant status, sex, age,
answers to questions)

ANALY SIS OF DATA

— Depends on questions of interest.

—Part art, part science.

—Performed by national statisticians, international experts if necessary,
brought to Mexico.



CONCLUSIONS OF THE INTERNATIONAL SEMINAR ON
INDICATORSAND DIAGNOSISON HUMAN RIGHTS

WHAT HAPPENED IN MERIDA?
—"“Brainstorming for action”

» Genera human rights issues - definitions, data collection strategies,
statistical methodol ogies.
* In-depth discussion on measurement of ill-treatment.

— Sharpening the focus and the methods of work for a National Human
Rights Diagnosis based on quantitative methods, qualitative inputs, gen-
eration of indicators, and analysis.

CONCLUSIONS FOR THE NEXT CONCRETE STEPSIN MEXICO

* A policy-oriented work based on national human rights experiences and
international exchanges.

* Pilot experiences - work in progress - pragmatic approach - learning by
doing.

» Time Frame.

* Participatory process.

» Multidisciplinary dialogue.
e Multi-institutional dialogue.

[331]



332

NATIONAL COMMISSION FORHUMAN RIGHTS

* Integration of national experiences and know-how for developing na-

tional human rights diagnosis swith theinternational Montreux -Munich
process and consortium.

To design and implement aregular survey on human rightsrealisationin
Mexico.

» Constitute atask force to work on the classification of topics covered,
questionnaire content, including human rights NGOs, human rights
commissions, governmental agencies and statisticians, etc.

 Discussion by thetask force on how to takeinto consideration results
of the tests of questionnaire.

» To get professional technical input for quantitative methods from lo-
cal statisticians, with support of international experts.

* Involvein the next concrete steps of the Mexican initiative the facili-
tators of the Montreux process and Munich follow-up, so that both un-
dertakings are mutually supportive.

Promote and consolidate a system of information on the human rights
situation in Mexico, including appropriate databases for:

¢ documentation;
» analysis, and
» dissemination.

Consolidate methods for making databases compatible for information
providers and users (human rights commissions, NGOs, etc.)

» Next programmed meetings:

* Meeting of Mexican/international statisticians (technical support
team) in summer 2002;

* International EC seminar on * statisticsand human rights’” (November
2002).
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