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SUMMARY:

... Firgt, thereisagrowing gap between the substantive legal commitments to justice reform and the
persistent failures of judicial systemsto satisfy frequently articulated rule-of-law objectives. ... Short of
full occupation and micro-management by aforeign power or international institution, external pressure
and assistance are limited in their effect on local behaviors of ajudicial system. ... The United States
utilizes four different institutional mechanisms for exporting models of civil justice reform. ... Which
services or methods of reform design are most likely to lead to positive outcomes? Where should
resources be invested? How important is computerization compared to string? How important is training
in case management compared to the act of adjudication? Which should come first: empirical research or
reform experimentation? How should that empirical research be developed: through survey, quantitative
statistics, or qualitative observation? How should reform experiments be attempted: through pilot
programs, and if so, how will they be delimited? Which comparison is more important: a cross-national
comparison with a successfully reformed country or an intranational comparison of the status quo with
the proposed changes? ... (9) Address the weaknesses of purely internal or external reform approaches by
developing more collaborative ingtitutional frameworks in order to supply (modest and carefully
calibrated) foreign assistance only when necessary to bolster internal capacities (mentioned in (6)); ...

TEXT:
[*351]

Introduction

This Article advances three critical observations. First, there is a growing gap between the substantive
legal commitments to justice reform and the persistent failures of judicial systems to satisfy frequently
articulated rule-of-law objectives. Second, the internal barriers to reform are so high that purely external
remedies, including those based on U.S. models, are unlikely to succeed. Third, in order to improve the
success rate of foreign judicial reform initiatives, the mechanisms, methods, designs, and embedded
theories of external support for judicial reform require greater explication, comparative evauation, and
calibrated adaptation to meet the internal needs of reforming communities.

1. Substantive and Institutional Trends
A. Global Trendsin Substantive Reform

Many national legal systems have made sweeping commitments to three areas of substantive political
and economic reform. First, traditionally authoritarian political systems have sought to achieve greater
democracy through popular elections, more accountable and transparent governance, and the effectuation
of domestic human rights protections. Second, governments have loosened their grips on economic
systems, embraced a freer marketplace, and recognized a broader range of real and intellectual property



rights. Third, the international community has embarked on a nearly uncontrollable and irreversible
process of globalization. Unprecedented daily flows of capital, technology, goods, services, information,
and people currently permeate national borders.

[*352] In pursuit of these commitments (democracy and human rights; free, knowledge-based
economies; and globalization and the reduction of cross-national barriers), countries have generated a
daunting quantity of new substantive law including civil, commercial, and criminal codes, constitutional
reforms, and treaties in support of new economic unions and an emerging international criminal justice
system.

B. The Institutional Rule of Law Challenge

The fulfillment of these legal commitments poses a formidable institutional challenge. The realization of
the right to vote, the enforcement of contract, the protection of property and human dignity, and the
ability to trade with other societies without predatory tariffs or unfair treatment all require institutional
adherence to the rule of law. n1

It isanoted paradox of the rule of law, however, that states must be simultaneously strong and self-
limiting. n2 The potentially paralytic effects of this paradox dissipate with afocus on the judiciary, or
some functional equivalent, as not only the least dangerous n3 institution, but also the one best able to
serve this dual function of strong enforcement and self-limitation. Impartial and effective adjudicative or
dispute resolution institutions, help effectuate the rule of law. n4

The courts and supporting public and private ingtitutions are therefore critical to the realization of
widely shared twenty-first century objectives. n5 From this perspective, judicial institutions may hold the
[*353] greatest promise of providing an effective check on political, economic, and legal threats to the
emergence of ademocratic, prosperous, and law-based global society. né Through impartial judgment, no
branch of government is better designed to hold political and economic actors accountable to law or to
ensure that commercial and property rights and obligations are enforced. To perform this role, however,
courts must be independent from undue political interference, maintain integrity in the face of private
financial pressures, and operate at a high level of efficiency, especially given frequently inadequate
human and financial resources. As Amartya Sen has emphasized in a broader context, "Our opportunities
and prospects depend crucially on what ingtitutions exist and how they function.” n7

C. Persistent Failuresin Institutional Performance

The least dangerous branch of government is, sadly, also the most neglected. Courts are fragile political
ingtitutions, and their effectivenessis easily undermined by more resilient political, economic, and
cultural forces. Judiciaries are underfunded, undersupported, undertrained, and underprotected. n8
National judicial systems have not been able to keep pace with substantive commitments to democracy,
free markets, and globalization. Palitical and economic interference n9 combined with impartiality and
delay in the administration of justice n10 currently undermine the achievement of core objectives in many
[*354] countries throughout the world. n11 Indeed, an excessively partial or slow process renders
fundamental public legal principlesineffectual, eviscerates private legal rights and obligations, cultivates
the conditions for corruption, n12 and favors the powerful over the weak. Institutional dysfunction thus
undermines equality under the law and corrodes the incentives critical to legal compliance.

Ironically, the new demands on courts appear to intensify their ineffectiveness. As courts become
more important, the political urge to influence them also grows. Despite the strong rhetorical
commitments to independence, integrity, and efficiency, severe problems fester. n13

Illegal influence remains common. n14 In Indonesia, for example, the Supreme Court remains
vulnerable to poalitical intimidation, threats of violence, and enticingly large bribes. n15 In Tanzania,
bribes of lay assessors, who are paid the equivalent of $ 0.45 per sitting, are considered necessary to
advance or defend claims successfully. n16 In surveys conducted in Bangladesh, 63.6% of the
respondents indicated that they had bribed judicial officials (73.1% in cash, 53.3% paying their bribesin
person); almost 90% said that it was almost impossible to get [*355] aquick and fair judgment without
monetary influence. 17 In sum, the law that proscribes corruption has profoundly limited effects n18 on
the market incentives for bribery. n19

Additionally, the growing importance of recently implemented law has also imposed new burdens on
courts. New rights create new forms of legally cognizable claims and disputes. In most market oriented or
democratic countries, case filings are on the rise; yet, most countries are not close to keeping pace. n20



As one extreme manifestation of this common problem, Indian courts are falling further behind with
each passing year. For example, in Ahmedabad, a city of approximately four million people in the state of
Gujarat, the city's civil courts receive approximately eight thousand cases and resolve only two thousand,
leaving the remainder for subsequent years of court work or eventual abandonment by the parties. In
September 2000, when | last visited the civil court in that city, the fourteen judges assigned to civil
matters (beyond small causes) for the entire city were hearing cases filed between 1986 and 1990. n21 In
three Latin American countries (Argentina, Ecuador, and Venezuela), from 1981 to 1993, disposition
times increased by 85% in part because of economic changes. n22 In Russia, between 1987 and [*356]
1997, the number of civil casesin the courts doubled from 1,839,000 to 3,916,839, and "the judiciary has
been overwhelmed by anew demand for its services." n23 Delay is not limited to developing countries.
Systems ranging from England to Italy are struggling to combat delay as well. n24

D. Systemic Causes in Poor Performance

The causes of this common failure are deeply systemic. Two brief examplesillustrate the number of
factors that may contribute to court failure.

In Indonesia, for example, political and private interference are attributabl e to three major factors:
strong incentives, weak disincentives, and ample opportunity. Weak terms of judicial employment
including low salaries, politicized appointment, transfer and promotion systems, insecure terms of office
or tenure, and limited forms of economic and personal security increase the need to seek illegal monetary
payments and to avoid political affronts. Frequently, the disincentives are equally weak. Vague ethical
norms, poor monitoring capacity, corrupted review systems, and ineffectual prosecution and enforcement
substantially reduce the risk of illicit behavior. n25 Opportunities for corruption remain unchecked by an
opaque procedural system of limited joint communication, reason-giving or publicity, aslow and
fragmented process with multiple steps and appeals, a poorly regulated and fragmented body of legal
professionals, and a state monopoly on the resolution of legal disputes that puts too much discretion in too
few hands. n26

In India, as another example, backlog and delay derive from alack of accountability, discipline,
versatility, and finality. Court administration systems lose track of matters, events, records, and evidence.
Case processing is discontinuous, fragmented, protracted, and excessively permissive of adjournments,
provisional ex parte procedures, and appeals. Settlements are rare, and few aternativesto tria are
available or well-developed. Litigation is still viewed asthe primary [*357] means of dispute settlement,
not to mention dispute escalation. Finality is elusive, as appellate rights are excessively permissive. Cases
linger beyond the life-span of the original parties, thus triggering the need for additional hearings to
satisfy notice and process requirements for new rights-holders directly affected by the judgment.
Provisional and post-judgment remedies for failure to comply with final judgments are additionally
inadequate to deter noncompliance. n27

E. Lessons

In sum, there is a significant difference between the expectation and actual performance of judicial
ingtitutions, n28 and the gap may be growing as a result of quick normative and slow institutional change.
Without responsive ways of bridging this gap, judicial systemswill be trapped in an endless pendulum
swing from high hope to bitter disappointment. To avoid this trap, two lessons from the foregoing
discussion must be kept in mind.

First, without adequate investmentsin institutional development of the courts or other supporting
ingtitutions (e.g., judicial councils, ombudsmen, or mediation centers), the legal commitments that set in
motion a process of democratization, privatization, and globalization may make matters only worse, at
least in the short term. Law takes on greater importance; legally-cognizable claims increase; more people
come to the courts expecting justice; and stakes in the outcome rise. The only phenomenon that flattens
this higher demand is a continued failure of the judicial system: if litigants distrust the system or find it
ineffective, they will pursue private, extralegal strategies or simply lump their legal injuries and
internalize the costs. n29

Second, substantive commitments are easier to achieve than ingtitutional reforms. Common
assumptions of perfect enforcement or uniform imperfectionsin enforcement trivialize the importance of
primary agentsin the legal process, whose individual incentives produce different systemic behavior and
outcomes. n30 Developing intitutional [*358] performance means changing behaviors that are difficult
to affect without structural changes in these incentive structures (and the feedback systems by which
agents react to these changes and opportunities). n31



What then are the internal and external capabilities for closing this gap between substantive
commitments and institutional performance?

I11. Internal Barriers to Reform

Before evaluating the ability of external agentsto reform judicial institutions, it is hecessary to assess the
internal barriersto reform. n32 As a complement to Bryant Garth's |eading exposition of these structural
barriers, n33 this section sketches awide array of systemic impediments and inhospitable reform
conditions.

A. Systemic Impediments
1. Empathetic Accounts

Particularly from an external perspective, reformers can easily fail to see the functional justifications for
phenomenathey criticize. For example, anti-independence measures may emerge to regulate an entirely
venal judiciary. n34 Corruption may flourish as a response to the inefficiencies of atenured civil service
and an invasive and excessively bureaucratic regulatory system. Delay may be a sign of the system
working hard to achieve factual accuracy and substantive justice without cutting corners. Adjournment
cultures may develop because it is difficult to get to court on time when one has to travel great distances
and notification systems are poor. n35 For example, British colonial authorities in Tanzaniawrongly
attributed delays to incompetence rather [*359] than to the economic conditions of rural life. n36 As
reflected in the Chagga saying: "It is no use claiming a cow from a man who does not have one," n37
claimants may reasonably wait to prosecute a claim "until the original debtor's son or grandson prospers.”
n38

Beyond these points, however, there are less empathetic accounts of the deep impediments to reform.
2. Powerful Interests

Problems persist in part because they serve the interests of powerful politicians, monopolists, and
professional elites (including lawyers themselves). n39 Political leaders rarely appreciate the benefits of
limits on their own power. Rich families and corporations may prefer to purchase justice rather than
subjecting themselves to impartial decision-making. Lawyers paid by the number of court appearances
have strong incentives to protract litigation into a series of fragmented, discontinuous proceedings, and
those paid substantial amounts upfront have little reason to push matters forward. Therefore, reforms
meet substantial resistance from those who benefit from the status quo. Shortsighted analyses of the
ostensibly apolitical nature of court reform, n40 coupled with excessive optimism to affect change, are
likely to result in deep disappointment. n41

3. Mutua Reinforcement

Problems of failed performance tend to reinforce one another. Poor terms of employment make judges
more vulnerable to corruption and less likely to combat delay with sufficient industry. Political
interference and delay are also conducive to corruption because these conditions give administrators (e.g.,
from the Ministry of Justice to the court registrar) the ability to extract rents for altering outcomes or
pushing matters forward or back. If judges are corrupt, the legitimacy and integrity necessary to give
them more independence is lacking, and the incentives to create delay increase.

[*360]

4. Limited Resources

These problems have an adverse effect on the human and financial resources ajudicial system can attract
through either the public or private sector. n42 Human resource deficiencies are critical. Lawyers in many
societies are still at arelatively low rung of professional rankings, and legal educators struggle to attract
talented students. Thisis changing in many dysfunctional systems, particularly those transitioning to a
new market system; however, the talented students attracted to law, in Russiafor example, are interested
in transactional settings far removed from the practical operation of the courts. Judicial positions are far
less desirable than one would presume in a U.S. context. An important form of psychic incomeis
unavailable to judges in systems that allot them weaker civil service roles.

Even if one could solve these recruitment problems, limited financial resources pose an additional
impediment. Experts bemoan the low level of public financing in the courts; however, beyond intentional
neglect, political institutions may be reluctant to invest in institutions that function so partially or poorly.



Lawyers in these systems complain about the way they struggle to make aliving, and judges observe that
their salaries are substantially lower than those of the bar. However, it isunlikely that alegisature or
clientele would reward ajudiciary or bar when there is very little perceived social value rendered by their
services. Again, these vexing problems cannot be understood outside of their systemic context and the
functional motivations of different participants.

In avicious cycle of positive feedback (rendering negative effects), solving one problem seemsto
reguire solving them all simultaneously. Y et, solving them all seems entirely impossible because the
conditions on the ground are not conducive to reform.

B. Inhospitable Reform Conditions

Several additional conditions are deeply inhospitable to effective reform.
1. Low Level of Local Participation

Theimproved performance of ajudicial system ultimately is a matter for the reforming community.
Short of full occupation and micro-management by aforeign power or international institution, external
pressure and assistance are limited in their effect on local behaviors of [*361] ajudicial system. The
failure to involve local actorsin the reform process can easily lead to reactionary viewpoints and
recalcitrant behaviors. Furthermore, the communities most in need of effective reform tend to have the
lowest levels of participation in the reform process.

2. Limited Self-Awareness

Reform proposal's based on inaccurate self-assessments are not likely to have a positive impact in
addressing critically important problems. Thisis particularly true in systems where thereisalarge
deviation between law and practice. Self-awareness depends on candor, quantitative empirical tools, and
qualitative assessments. Unfortunately, powerful interests may repress candid assessments, and very few
reforming communities have an adequate set of empirical tools; even where both are available, most
quantitative analysisis often deficient in a qualitative assessment of what value the judicial system
should produce and at what cost. n43

3. Isolation from Worldwide Models

Broad exposure to other models liberates contemporary thinking, punctures local dogmas, and liberates
reformers to think beyond overly-simplistic models of alternative judicial institutions and processes. In-
depth exposure to other systems also provides legal reformers with a comprehensive checklist of detailed
considerations to be addressed in a sustainable reform initiative. Many legal communities, however, have
been severely isolated and have little awareness of other models. Still others are closed to the idea of
drawing on the experience of all but afew nations with whom they identify (such asthe United States,
former colonia powers with whom origins are shared, or neighboring countries with similar value
systems or levels of development). n44 The common isolation or harrow focus of legal communities
produces a parochia perspective that limits the range of conceivable remedies.

[*362]
4. Limited Creativity in Adapted Design

Exposure to foreign systemsis helpful but seldom sufficient for effective reform design. Reform models
are more likely to succeed if they are not merely copied or transplanted into the system. The argument
that transplants are easy and common, athough based on substantial historical evidence, profoundly
undervalues the rel ationship between law and external social objectives. n45 Furthermore, reforms
conceived as blunt negations of the status quo are not likely to be successful. n46 Reform proposal's based
on foreign systems or in reaction to recent domestic experience require careful adaptation. Most
communities, however, are not familiar with the tools of adaptation and tend to think of foreign models as
package deals to accept or reject, but rarely to ater, and alterations tend to graft one institution onto
another without comprehensive consideration of the system as awhole. n47

5. Shaky Ground for Consensus-Building
As Linn Hammergren explained, "Justice reform also implies political changein its broadest sense." n48

Reform, therefore, depends on a political strategy that can overcome the powerful forces in support of the
status quo. However, few expertsinjudicial systems have the sophistication to develop a political



strategy, and reformers thus have difficulty aligning political leadership at the top with the demand for
change at the street level.

6. Additional Factors

Several additional conditions affect the ability to develop and apply an effective implementation strategy.
These factors include the following: inexperience with strategic planning and implementation; the
financial [*363] needs of the reforming legal system for outside support and the demands of the donor
community for internal action; and personal and professional security concerns for those engaged in
reform.

First, communities that have not had the opportunity to determine the design of their own legal
system have a comparative disadvantage in reform. Legal cultures n49 accustomed to exclusively top-
down reform tend to be passive in developing their own views and complacent in holding authorities
accountabl e to plans for implementation. Furthermore, actors who benefit from a system hindered by
ingtitutionalized corruption or protracted delays are likely to feel threatened by reforms and their
consequences.

Second, the process and implementation of effective reform can be expensive. Frequently, both
internal and external sources of financial support are required. Domestic matching, counterpart funding,
or in-kind contributions of time and resources reflect a positive internal commitment to reform. Y et,
internal sources by themselves are often insufficient, and reforming communities need to draw on
available funding from the donor community. Understandably, the donor community requires assurances
that money invested in reform is well and effectively spent. This dynamic frequently poses a"Catch-22"
scenario. The host community needs resources and expertise to develop an implementation strategy
worthy of donor funding; however, the donor community conditions funding on the development of an
effective and credible reform strategy.

Finally, as | pointed out earlier, significant reforms threaten the vested interests of stakeholders who
benefit from the status quo. Those in support of reform may risk their careers or their personal safety.
Ample security for those working on sensitive reform initiativesis rarely, if ever, available.

C. The Internal Reform Challenge

Given these impediments and conditions, reforms frequently fail. Failures take at least three different
forms. First, reforms may merely render disappointing results. For example, case management reformsin
the United States have not demonstrated any appreciable, multidistrict impact on savings of cost or time.
n50 Judicial councilsaimed at [*364] improving judicial performance, for example, appear vulnerable
to the same problems they are designed to address: political interference, corruption, and bureaucratic
delay. n51 Second, interventions for one purpose frequently undermine other equally important
objectives. Strong judicial independence measures, such as the "one-roof" reform in Indonesia, may
further insulate the judiciary from anti-corruption and accountability measures. n52 Efficiency measures,
for example, that integrate alter native dispute resolution may undermine values of publicity because
settlements are confidential and normativity because no judgment is produced to shape the law applicable
to others. n53 Finally, reforms may completely backfire. According to aformer Chief Justice of the
Indian Supreme Court, the Court's refusal to allow the executive branch to play any rolein judicial
promotions has led to more interference, not less. N54 Severely repressive anti-corruption measures, such
asin the People's Republic of China, may driveillicit behavior further underground and enhance those
with power and discretion in those systems to extract rents from those vulnerable to attack. n55
Additionally, efficiency measures may have a paradoxical effect: by making the courts and appended
processes more attractive to disputing parties, reformers may unintentionally attract larger numbers of
litigants who would otherwise have settled or lumped their disputes. [*365] Thus, anti-backlog measures
may unintentionally create new backlogs. n56

These disappointments result in part from the failure to understand the internal dynamics of the
judicial process from the bottom-up. For example, court reform that does not contemplate the incentive
structures underlying professional behavior is not likely to succeed. n57 In India, legislated reforms of the
civil procedure code were immediately suspended by nationwide lawyer strikes because the views,
practices, and interests of the system's key participants were not taken into account in developing the
reform. n58 Comparative research in Europe has shown that the neglect of taking lawyer compensation
schemes into account may completely undermine civil justice reform aimed at containing cost or delay.
n59



Thus, to improve the success rate of judicial reform, reformers face a daunting internal challenge.
Reform efforts must take into account the deeply embedded causes of the problems they confront,
whether through empathetic accounts or more critical confrontations with the status quo, the dynamic
interplay of problems, or limited resources. Reform processes must also seek to increase local
participation, cultivate greater self-awareness, expand the alternative reform arrangements to be
considered, adapt them to local conditions, build political consensus, pursue effective implementation
strategies, build experience, increase investments by showing results, ensure security for agents of reform,
and address the incentive structures for key participantsin the process. Improving the role of external
forms of assistance therefore depends heavily on attending to these internal factors.

IV. Limits of External (U.S.) Reform Remedies

The undervaluation of these internal factors often leads to an overvaluation of the role of externa
remedies. If local dynamics are ignored, external institutional interventions, methods, models, and
theories tend to raise exaggerated hopes of success. When reforms [*366] fail, it then becomes easier to
blame the disappointment on the intermeddling of aforeign or international institution, its coercive
methods, its inapplicable models, or its ideologically-driven theories of institutional change. These
sudden swings of high hopes and deep disappointments would be better moderated by a working
presumption that external remedies are unlikely to overcome internal barriers, even when they are
properly adapted to improve or complement internal reform commitments and capacities.

The critique of external approachesto justice reform is hardly novel. n60 Many observers have
illuminated difficulties encountered in failures of the "law and development” movement of the 1960s and
1970s. n61 Thirty years ago, deeply influenced by this critique, Professor Franck admonished: "What is
needed is help given and taken, with mutual respect, and without strings, to promising projects, backed by
responsible individuals and institutions." n62 Twenty-five years ago, Professor Merryman effectively
summarized these problemsin areview of law and development scholarship. He cited four critical
weaknesses in the export of American legal models to the developing world: (1) unfamiliarity with the
host legal system; (2) the absence of a respectable theory; (3) immunity from consequences and an
artificial accessto power; and (4) aresulting tendency to project and impose U.S. attitudes and ideas. n63
Over ten years ago, Professor Alvarez revisited these issues, albeit a bit more optimistically, in athorough
review of "rule of law" programs administered by USAID in the 1980s. n64

Most recently, in Aiding Democracy Abroad: The Learning Curve, n65 Thomas Carothers skillfully
captured the common features of a diverse range of democracy aid projects funded by the U.S.
government, [*367] more specifically USAID. Specificaly, he identified several related problemsin the
external model, including alack of humility, n66 superficial assessment, n67 simplistic modeling, n68 a
misplaced emphasis on ends rather than process, n69 and weak evaluative n70 tools n71 and
commitments. n72

Beyond recommendations for more self-criticism, deeper assessments, more sophisticated modeling,
an investment in the reform process, and a stronger commitment to continued evaluation of aid projects,
al of which reduce therisk of external error, how might external [*368] approachesto reform be
improved to overcome internal barriers to reform and reduce the risks of failure?

In order to assess and improve upon external forms of assistance, four aspects of any external
approach must be distinguished as independent variables. A more detailed picture of each variable will
counter the tendency for over-generalization and stereotypical characterizations of avery diverse range of
approaches, illustrated by the following questions. First, which institution is best suited to provide
external assistance? The U.S. State Department (including the former U.S. Information Agency), USAID,
the World Bank, the International Monetary Fund, and private foundations (e.g., the Ford Foundation)
n73 each have different levels of experience and expertise in different types of justice reform. Related to
the choice of institution is the particular mechanism used to encourage reform in a host system.
Conditionality, technical assistance, aid, exchange, or private grants are each distinctive mechanisms for
providing assistance. Second, what is the particular service that is provided? Computerization, training,
comparative or statistical research, and consulting on reform designs are each different forms of
assistance. Third, which models are promoted through assistance? Anti-corruption commissions, court
management, case management, alter native dispute resolution, and new commercial courts each have
varied track recordsin different national settings. Finally, what is the working theory of intitutional
change that informs the reform effort? Approaches based on the expectation of fast or slow, systemic or
incremental, and top-down or bottom-up reform differ substantially in their underlying theories of
organizational change.



Each of these variables may have an independent impact on the success of ajudicial reform. The
institution providing assistance may be distrusted, lack competence, or use coercive methods that are
resented or noncoercive methods that provide no extraincentive to overcome local barriers. The particular
service provided may fail to answer alocal need or skew local determinations of which models would be
most effective as solving institutional problems. The design itself may be poorly adapted to overcome
negative receptivity factors. Finally, the theory of institutional change may reflect a conventional wisdom
that on further inspection has no impact on local dynamics.

[*369]
A. Export Processes

1. Ingtitutional Mechanisms

The United States utilizes four different institutional mechanisms for exporting models of civil justice
reform. n74 First, as an arguably predominant approach, the United States provides aid or technical
assistance to foreign countries engaged in these reforms. The institution primarily responsible for this
approach is USAID; n75 however, the State Department and, more indirectly, the World Bank n76 and
International Monetary Fund (who are both subject to deep American influence) also utilize this
approach. Second, the United States supports exchange of legal opinion leadersin foreign countries with
American experts. The United States Information Agency, now integrated into the State Department, is
the primary institution of the government that emphasizes cross-national exchange. Third, the United
States, through the international financial institutions (the World Bank n77 and International Monetary
Fund), provide financia support mainly through loans to foreign governments, the provision of which
funding is conditional on structural reforms, including legal and institutional change. n78 Finaly, the
United States supports, mainly through political access, public grants, and tax credits, the work of private
corporations, n79 foundations, and non-governmental organizations that are interested or dedicated to
civil justice reform abroad.

[*370] These mechanisms differ in several key respects: the recipient of funds (U.S. or foreign,
public or private organizations), the method of funding (grant or loan), the ambition of the project (from
cultural exchange to structural reform), and the level of coercion in the dynamics between external and
internal agents.

To date, reformers do not have the benefit of an independent comparative study of these varied
approaches; how well, and under what circumstances, do aid, conditionality, exchange, or privatized
forms of assistance work? This remains a critical weaknessin the attempt to improve upon foreign-
assisted reform models.

2. Reform Methods

Independent from the export mechanism, the services provided in support of reform vary widely.
Computerization, training, consulting in the design and implementation of reform, and the provision of
academic expertise in comparative law or empirical methods are all common tools of the export trade.
Observations of these methods in active reform projects paint a mixed picture.

a. Computerization

The value of computerization is nearly self-evident. Computerization is a powerful tool of information
management, central to increasing efficiencies in the administration of the courts and their dockets.
Accountability for case and event tracking, notification systems, filing systems, and allocations of
workload are all enhanced by computerization of the courts. N80 Singapore, for example, has boasted
great achievements in its computerization efforts. n81 However, many computerization projects,
particularly in poorer countries, have rested on limited understanding of local practices and needs or
human and financial resource limitations. Computerization also overshadows simpler [*371] solutions
for pressing needs. Many far less expensive services are capable of achieving efficiencies without the
need of computers. For example, in India, simple case summary forms may allow judges to quickly
determine the time needed for getting a grasp on the matter before the court. In Angola, according to one
of my colleagues, the courts need string to bind documents together in one file, and the inability to hold
large files together wastes valuable court time and resources.

b. Training



Training, too, isalogica approach to advance changes in procedural behavior. n82 New codes
necessitate more legal education. Procedural reforms require training in management, alternative forms of
dispute resolution, or oral direct and cross-examination. However, training also is often divorced from the
functional needs of the system and rarely touches the most central function of all: the act of adjudication
and opinion-writing. Many judicial training centers have advanced reform through new instruction
methods; however, others remain empty shells of limited value to improvements of the judicial process.

¢. Comparative Method

Judicial reform efforts (e.g., anti-interference, anti-corruption, or anti-delay) often rely on a comparative
theory about which features of ajudicial system cause or alleviate these problems. Comparative theories
fall into two frequently overlapping categories. Spatia theories rely on cross-national comparisons
between areforming country and one that appears to be performing satisfactorily. Temporal theories rely
onintranational comparisons of the current problems and the anticipated changes and their impacts at a
later time. Indeed, reform proposals necessarily rely on the second type of theory, even if they are not
motivated or guided in any way by cross-national comparisons.

Thus, success of judicial reform is dependent in part on the quality of the cross-national or
intranational comparisons that serve to justify specific proposals. Elsewhere, | have argued that these
comparisons are often unclear in purpose, skewed in their choice of content, or imprecise in their tools of
differentiation. n83 If the comparisons are [*372] weak, one might reasonably expect that the reforms
upon which they are based carry agreater margin of error and are less likely to be successful.

d. Statistical Method

An increasingly common approach to reform is the use of empirical or statistical methods. On its face,
this method makes a significant contribution to the accuracy in assessing the practical operation of the
system. However, among the several limitations to quantitative methods, | would like to emphasize one
particular propensity here.

Empiricists tend to favor examining phenomenathat are easily measured. Thus, thereis a strong
tendency to avoid exploring qualities that are difficult to quantify or operationalize. That is, despite the
immediate benefits of the data, the deficiency of complementary, qualitative assessment often raises more
questions than the data can answer. n84 For example, arecent World Bank study in Argentina and
Mexico found far less backlog and delay than previously estimated due to a great number of cases that
were eventually "abandoned." n85 However, the study does not express any evaluation of the merits of
those dropped cases, any diagnosis of why they were dropped (e.g., an early failure at obtaining
injunctive relief, an internalization of the likelihood of an endless delay, or the depletion of money used to
pay off the registrar to keep the case moving), and the social or economic effect of their abandonment
(non-compliance with contract and property rights or increase in the risk and cost of doing business).
Notwithstanding the merits of gathering data to support or refute mere perception, without a qualitative
evaluation, it isfar from clear what to make of these "empirical" findings.

3. Reform Designs

A third independent variable is the design of the reform. Too little is understood about the impact of
specific designsin different contexts to be confident of areform'slikely success. Take, for example, the
question of judicial independence and accountability.

[*373] Measures that advance independence do so in relative, not absolute, ways. n86 To what
extent does a life tenure system enhance independence? Judges with tenure may not lose their jobs, but
they may be deprived of resources, such as salary or administrative budget, subject to discipline or
removal, or vulnerable to public pressure through political statements or media attention. That is, alife
tenure system does not in itself guarantee full, or even sufficient, judicial independence. To what extent
does an externa disciplinary system enhance accountability? External systems may have limited
resources, limited access to information, or limited protection from corruption in their own midst. That is,
an external disciplinary system by itself is no guaranty for establishing full or even partial accountability.
The net result of any reform measure is an empirical question, about which we know much too little, that
if we knew more would render answersin quantifiably relative, rather than in absolute, terms. The
question of how to design a sufficiently independent and accountable judiciary renders a wide range of
institutional responses. Therefore, there israrely aclear answer in response to questions about the most
appropriate reform design.



Despite these questions about the relationships between a particular model and its probability of
success, U.S. civil justice system features are intensely promoted. These features fall roughly into
categories of greater and lesser interest, and three factors appear to influence the different levels of
demand: what the United States promotes, what foreign reformers view as successful, and what appears
best to answer local needs.

a. Features of Greater Interest

Beyond constitutional features, particularly the ideal of judicial independence and its more affirmative
conception asjudicial review n87 or the generally perceived processes of the Americanization of
European legal culture, n88 U.S. civil justice reform features of greatest interest [*374] abroad include a
wide range of anti-delay reforms, from court n89 and case management n90 to alter native dispute
resolution. n91 Court management systems promise efficiencies in the back-office management of the
system and the information flows intersecting with the legal process, including case and event tracking
systems and sophisticated calendar systems for the allocation of judicial resources and for continued self-
study and evaluation.

Case management is attractive for the discipline it offersin judicial control over the lawyers and the
parties they represent. The export of case management to countries in continental Europe or former
colonieswith "civil law" models meets much less resistance than it doesin Anglo-American systems. The
stronger tradition of judicial control, coupled with the incapacity in many systems of the judiciary to
exert that control, makes case management a particularly attractive export. n92

Finally, alter native dispute resolution, which includes arbitration, mediation, conciliation, judicial
settlement, and other hybrid forms are also extremely popular. Many see these alternatives to trial as not
only faster and cheaper, but also potentially superior forms of dispute settlement that privatize the state's
monopoly on dispute resolution. Many countries can easily find social or pre-colonial analogues to
modern mediation as a source of legitimacy for what would otherwise be viewed as aforeign export.
However, many of the concerns of U.S. experts about these interventions are echoed abroad. Judges and
lawyersworry about the lack of publicity, transparency, and normativity of these processes, aswell as
their potential corruptibility.

Again, here, we might ask why these are of greater interest. Three explanations spring to mind. First,
these strategies have been heavily promoted by USAID in its projects abroad. Second, many perceive,
somewhat too favorably, that these interventions have been uniformly successful in the United States in
creating greater efficiency and accessto justice. Third, and most importantly, the primary interest in these
[*375] techniques stems from local perceptions of the extent to which they address local needs.

b. Features of Lesser Interest

It would be easy to reach the conclusion that the foregoing evidence of U.S. influence establishes an
affirmative answer to the central question raised by this panel. That would be premature and inaccurate,
however, without scanning other U.S. features of lesser interest or relevance.

Two features stand out in this category: the U.S. jury and discovery systems. n93 Both are considered
anathemato civil justice in most countries. Objections to the jury system run long and deep: the opaque
nature of jury decisions, the quality and qualifications of the decision-maker, the dramatic tactics thought
to persuade jurors, or the propensity for legal nullification. Also, as| am sure Professor Subrin will
explicate (far more ably than 1), U.S. discovery is viewed with even more disdain: the lack of privacy
protections for litigants, the extensive breadth of information sought, the lack of active judicial oversight,
the impact of uneven financial resources, the duplication of evidentiary process with that of the trial, or
the sheer cost. Most foreign observers consider this a fishing expedition in which the mode of capture is
to drain all of the water from the fishing pond.

Notwithstanding the force of these generalizations, there are two important qualifications. Although
the jury system is of no interest, the continuous tria isincreasingly regarded as akey to eliminate the
adjournment culture that is so common throughout the world. Second, although practically no one wishes
to adopt the U.S. discovery model, out-of-court evidence taking is attractive to judicial reformers who
appreciate the inability of courtsto gather, file, store, and retrieve evidence with efficiency and the
impracticality of forcing parties to come to the courts (sometimes at great expense from long distances) to
submit or take evidence.

Again, one may understand this lack of interest in the jury and discovery systemsin three ways. First,
the United States does not promote these as reforms worthy of adaptation to other systems. Second,



neither of these two features, with the exception of the qualifications | noted, appears to be successful in
the views of foreign reformers. Third, there is no perceived pressing local need that either model would
address. Very few countries utilize ajury system, though quite a few more use lay assessors in one way or
another. Very few countries [*376] allow any form of private discovery. Thus, these are of limited
interest.

Additionally, it isimportant to appreciate that many national civil justice systems are pursuing
reforms that are not based primarily on U.S. models. For example, judicial training or human resource
programs for a permanent, career judiciary n94 may find little in the United States to draw upon. Surely,
the Federal Judicial Center and the National and State Judicial Colleges have much to offer, but foreign
reformers must go to each of these institutions to piece together what is often unified in many other
countries. Additionally, judicial commissions and councils are popular in many national communities.
n95 Instead of one model institution, the United States offers awide range of different institutions with
different functions that might all fall under one judicial commission model (e.g., the California
Commission on Judicial Performance, the Federal Judicial Conference and Circuit Councils of the
Administrative Office of the Courts.) The fragmented nature of these models, from a foreign perspective,
renders these U.S. ingtitutions more difficult to promote or adapt.

4. Reform Theories

One presumption necessary to export reform theories posits that U.S. models are easily importable or
transplantable with a comparable level of success. This suggests that reform occurs with the mere
introduction of aforeign model.

What, if anything, iswrong with this presumption? Skepticism isjustified for at least four reasons.
First, the level of success achieved by the civil justice system within the United Statesis far from clear.
Second, reports of successful receptions of U.S. models are scarce and failures are widely cited. n96
Third, the profound uniqueness of the U.S. system (judicial selection, private discovery, the aggressive
use of Alternative Dispute Resolution (ADR), high settlement rates, the cost, the adversarial use of
experts, and the jury system) should caution reformers that one feature's successin a U.S. context may not
work aswell within a different set of dynamic interactions of features. For [*377] example, many U.S.
judges express the view that the jury system enhances judicial independence by providing a political
cushion against public reactions to verdicts they view as unjust. Absent ajury system, therefore, the
combination of features necessary to achieve an appropriate balance between independence and
accountability may differ significantly.

Finally, as suggested above, this view is often supported by embedded theories of institutional
change. These theories frequently underestimate the resilience of local impediments to change
(recalcitrant judges, lawyers and their fee mechanisms, political resistance to strengthening the courts,
deeply embedded corrupt practices, the absence of human and financial resources, and the priority of
other social, economic, and political problems). Y et, whether to approach these problems from the top-
down or bottom-up, with speed or patience, incrementally or systemically, remain open questions.

Every approach to civil justice change abroad carries this kind of theory for why aproject is carried
out and how it is expected to enhance the likelihood of success. Unfortunately, these embedded theories
arerarely expressed and even less frequently examined. Explication of these mechanisms and methods is
extremely important in the development of methodol ogies that would allow usto articul ate rationales for
the acceptance or rejection of different reform methods or models. n97

B. The External Reform Challenge

In order to change justice reform abroad, new light must be shed on the wide variety of export
institutional mechanisms, methods, models, and theories in support of civil justice reform. The first step
in this processis to raise the issues that are upstaged by pollyannic reformers or cynical detractors.

Which is a more effective ingtitutional mechanism: conditionality, technical assistance, exchange,
private grants, or interaction?

Which institutions and procedures are more likely to satisfy design goals of independence and
accountability, impartiality and integrity, or efficiency and justice in different systemic contexts?

Which services or methods of reform design are most likely to lead to positive outcomes? Where
should resources be invested? How important is computerization compared to string? How important is
[*378] training in case management compared to the act of adjudication? Which should come first:
empirical research or reform experimentation? How should that empirical research be devel oped: through



survey, quantitative statistics, or qualitative observation? How should reform experiments be attempted:
through pilot programs, and if so, how will they be delimited? Which comparison is more important: a
cross-national comparison with a successfully reformed country or an intranational comparison of the
status quo with the proposed changes?

Which theories of institutional reform are more sound? To what extent should the reforms be
sequenced gradually n98 or aggressively pursued on a comprehensive basis? n99 Will reform begin from
the top-down or the bottom-up? How will political strategies be developed to align political support
among €lites and participantsin the judicial system?

The absence of ready answers should not suppress attention to these pressing questions. A continued
evaluation of the alternative responses, their theoretical justifications, and evidentiary support is critical to
maximizing the positive impact, and minimizing the potential harm, of external forms of assistance.

V. Conclusion: Reforming Reform
A. Responsive Strategies
The critical evaluation of the impediments to civil justice reform and the limitations of externally driven

U.S. projects to advance civil justice reform, particularly in countries of profound need, may lead to some
potentially reconstructive strategies.

Accordingly, in this brief conclusion, | would like to restate the issues raised above as an outline of a
dozen strategies that might improve [*379] the successrate of civil justice reform abroad promoted or
inspired by U.S. institutions or models:

(1) Focus on ingtitutions and their performance in pursuit of articulated values;
(2) Recognize the critical importance and fragility of courts (or their functional equivalent);

(3) Respond to the urgency of bridging the gap between stated civil justice commitments and the
failure to realize them;

(4) Understand the internal, underlying causes of court failure and take them heavily into account in
reform initiatives;

(5) Address the internal impediments to reform, including the:

(a) benefits of ingtitutional failure;

(b) powerful interests in support of the status quo;

(c) mutually reinforcing effects of underlying problems; and

(d) impact of ingtitutional failure on financial and human resources;

(6) Improve local capacity for reform within host community, including increasesin the;
(a) level of local participation in the design and process of reform; n100

(b) candor and self-awareness in assessment of the problems;

(c) openness to awide variety of reform approaches;

(d) creativity in adapting models (foreign or imagined) to local circumstances; n101
[*380] (€) consensus-building and its alignment with the views of political elites; n102 and

(f) financial investments in the process of reform design and consensus-building and security
protections for reformers;

(7) Anticipate the likelihood of reform failure by thinking through likely systemic outcomes of
reform interventions,

(8) Evaluate and choose among independent variablesin the structure of areform initiative, including
choices of ingtitutional mechanism, method, design, and theory of reform, according to the needs and
aspirations of host system;

(9) Address the weaknesses of purely internal or external reform approaches by developing more
collaborative ingtitutional frameworksin order to supply (modest and carefully calibrated) foreign
assistance only when necessary to bolster internal capacities (mentioned in (6)); n103



(10) Broaden the comparative approach beyond the U.S. to include awider variety and greater
number of national experiences (particularly within the region or at the same level in economic
development of the reforming country) and hypothetical reform models designed to broaden the available
aternatives under consideration;

(11) Recognize the utility (and limits) of statistics and other complementary research methods to
broaden the comparative informational basis for reform; and

(12) Appreciate that each decision in the process of reform will be in part a choice of unsatisfactory
aternatives, that is, dilemmas of method and design determinations. n104

[*381]
B. From Method to Methodology

To make this a baker's dozen, | would like to add one last recommendation that is arguably more
important than any of the others.

Reformers and academics cannot be sure of the success of any particular mechanism or model in civil
justice reform, including those inspired by the particular features of the U.S. system. Nonetheless, we can
inform the process of reform by identifying, evaluating, and attempting to improve upon these methods.
In that sense, our most fruitful contribution to reform may rest in our ability to develop methodologies
that are capable of articulating rationales for the acceptance or regjection of different methods. n105

The notion of methodology causes us to ask what strategies are being employed and exposes them for
critical evaluation. Ultimately, thisform of comparative evaluation may help usto develop in the longer
run a positive feedback system for distinguishing better approaches to reform in different contexts.

In thisfinal sense, a methodology for improving the available approaches may help to bolster both
the theory and practice of justice reform. Given the critical contemporary need for improving judicial
performance worldwide and the impediments confronting reformers engaged in that project, a
collaborative intellectual investment in exploring the nature of these problems and the effective ways of
approaching them is well worth the trouble.
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