
Pace Environmental Law Review

Spring 1996
Symposium Edition

Environmental Framework Laws in Latin America
Felipe Paez

Environmental Framework Laws in Latin America

http://digitalcommons.pace.edu/pelr
http://digitalcommons.pace.edu/pelr/vol13
http://digitalcommons.pace.edu/pelr/vol13/iss2
http://digitalcommons.pace.edu/pelr/vol13/iss2
http://digitalcommons.pace.edu/pelr/vol13/iss2/26
mailto:cpittson@law.pace.edu


Environmental Framework Laws in
Latin America

FELIPE PAEZ*

I. Introduction

In the rapidly changing global marketplace, Latin Ameri-
can countries face increased pressures to prevent environ-
mental pollution as they struggle to become more productive
and competitive economically. As they pursue these dual
objectives, environmental protection and economic develop-
ment, they are challenged to find a strategy to coordinate
their policies, programs and regulations so that they are com-
patible rather than conflicting. In recent years, an increasing
number of Latin American countries have adopted a compre-
hensive framework of laws. These laws attempt to integrate
a variety of regulatory programs and provide for coordinated
implementation.

This article examines the framework laws adopted by
Brazil, Chile, Mexico, and Venezuela. A digest of each law
explains the approach taken by each nation to achieve a more
integrated strategy of environmental protection, while recog-
nizing the importance of economic development. A brief anal-
ysis of the shared approaches taken by these governments
follows the digests. That analysis evaluates the extent to
which each country has considered the necessary variables
that will enable it to achieve environmental protection under
a single law.

* Mr. Pdez is a 1996 graduate of Pace University School of Law where he
obtained certificates in International Law and Environmental Law and was a
member of the Moot Court Board and the Environmental Law Society. He re-
ceived a B.S. in Biology in 1992 from the University of Michigan.
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II. Brazil's Law Number 6938: The National
Environmental Policy'

A. Objectives

Brazil's Law No. 6938 has three purposes: to protect and
enhance the existing environment, to reclaim the damaged
environment, and to ensure sustainable socio-economic
development. 2

The Brazilian government relies on three tools to achieve
these purposes. These are: (1) the adoption of a National En-
vironmental Policy (NEP), (2) the creation of the National
Environment Council (CONAMA), and (3) the institution of
the Federal Technical Register of Environmental Defense
Means and Activities.

B. National Environmental Policy

Brazil's law begins with the establishment of the NEP, a
brief but broadly sweeping mandate establishing a unified
approach towards protecting all aspects of the ecosystem.
The following are the general objectives of the NEP:

1. achieving sustainable development consistent with en-
vironmental consciousness;

2. defining and protecting priority areas;
3. establishing quality criteria and standards and creating

regulations under them;
4. carrying out research and development;
5. supporting education on the environment and safe

technologies;
6. preserving resources and maintaining ecological equi-

librium; and
7. preventing pollution through enforcement. 3

1. National Environmental Policy, Di~rio Oficial, Lei 6938 (Braz.),
available in WESTLAW, Enflex-Br Database, [hereinafter Brazil Law No.
6938].

2. Id. art. 2.
3. Id.

2http://digitalcommons.pace.edu/pelr/vol13/iss2/26
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C. Implementation by Federal, State, and Local Agencies

Implementation of the National Environmental Policy is
achieved under this law through coordinated roles assigned
to federal, state, and local agencies, as well as non-govern-
mental organizations (NGOs).4 These roles are assigned to
the respective branches of government by the National Envi-
ronmental System (SISNAMA). 5 SISNAMA is composed of
three different tiers of agencies and organizations. The top
tier is represented by CONAMA. 6 The second tier is the Spe-
cial Environmental Agency (SEMA) of the Ministry of the In-
terior.7 The third tier is represented by the Federal Public
Administration (composed of sectorial, sectional, and local
agencies) and by NGOs.8

SISNAMA is given the following specific tools with which
to effectuate the objectives of the NEP:

1. setting of emissions standards;
2. implementing environmental zoning;
3. conducting Environmental Impact Assessments;
4. licensing and reviewing of polluting activities;
5. creating incentives for installation of environmentally

benign technologies;
6. creating protected areas;
7. creating a national environmental information system;
8. creating the Federal Technical Register of Means and

Activities for the Defense of the Environment; and
9. establishing disciplinary measures for failure to imple-

ment the means. 9

Responsibility for CONAMA is given to the Executive
Branch. The Executive is empowered to establish the compo-
sition, organization, authority, and functions of the Council. 10
The Executive does not, however, elect the representatives

4. Id. art. 6.
5. Brazil Law No. 6938, art. 6(I-V).
6. Id. art. 6(I).
7. Id. art. 6(11).
8. Id. art. 6(111).
9. Brazil Law No. 6938, art. 9(I)-(LX).

10. Id. art. 7.
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who constitute CONAMA. These representatives are speci-
fied by the framework law, and include designees of state gov-
ernments, presidents of several different industry and labor
confederations, presidents of the Brazilian Association of
Sanitation Engineering and the Brazil Nature Conservation
Foundation, and representatives of NGOs selected by the
President of the Republic."

Most of the authority given to CONAMA involves envi-
ronmental protection. If licenses are proposed by SEMA,
CONAMA has the authority to "establish, through a proposal
of SEMA, rules and criteria for the licensing of potentially
pollutant or pollutant activities. ... 12 Licenses are then is-
sued to polluters by the states and supervised by SEMA.
With the help of the competent ministries, CONAMA is fur-
ther given authority to develop national "pollution control
regulations and standards for motor vehicles, aircraft and sea
vessels... "13 CONAMA is also given the power to establish
criteria and standards relating to control and maintenance of
environmental quality (with an emphasis on water quality).14
Finally, CONAMA has the power to determine the necessity
of environmental impact assessments for "public and private
projects presented before Federal, State and Municipal agen-
cies as well as private entities."'5

The next tier of the system, SEMA, is given other powers
and responsibilities. First, it has the authority to propose
that CONAMA establish regulations and standards for the li-
censing of polluting or potentially polluting activities.16 Also,
SEMA is given the responsibility to supervise and control the
application of "environmental quality criteria, regulations
and standards, in a role supplementary to the action of the
competent state and municipal agencies. .. ."17 SEMA is also

11. Id. art. 7(a)-(d).
12. Id. art. 8(I).
13. Brazil Law No. 6938, art. 8(VI).
14. Id. art. 8(VII).
15. Id. art. 8(I).
16. Id. art. 11.
17. Brazil Law No. 6938, art. 11(1).

4http://digitalcommons.pace.edu/pelr/vol13/iss2/26
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responsible for supervising public or private projects whose
purpose it is to preserve or reclaim the environment.18

SEMA is also charged with the administration of the reg-
ister for the Defense of the Environment established by this
act.19 The purpose of this register is to achieve "mandatory
registration of the natural or legal persons dedicated" to dif-
ferent aspects of pollution control.20 This includes persons
with technical expertise in pollution control, industrial exper-
tise in pollution control, and persons involved in the trade of
pollution control equipment, apparatus, or instruments. 21

This is presumably one of the main tools which will help Bra-
zil monitor and maximize the technical and trading experi-
ence of its citizens and industries.

Implementation at the different governmental levels is
aided by incentives given to certain activities being carried
out with regard to the environment. Such activities include:
(1) national research and development on processes designed
to reduce the degradation of environmental quality; (2) man-
ufacturing anti-polluting equipment; and (3) any other initia-
tive promoting the rationalization of the use of
environmental resources."22 Furthermore, public agencies,
entities, and programs whose function is to carry out re-
search and development must give priority to environmental
and ecological issues in pursuing their own agendas. 23

D. Permitting

Permitting of polluting or potentially polluting activities
is carried out under SISNAMA, without regard to any other
licenses required. 24 SEMA has the power to determine the
reductions of emissions required to assure compliance with
the limits set forth in the permit.25 Licensing for petrochemi-

18. Id. art. 11(2).
19. Id. art. 17.
20. Id.
21. Brazil Law No. 6938, art. 17.
22. Id. art. 13(I)-(III).
23. Id. art. 13.
24. Id. art. 10.
25. Brazil Law No. 6938, art. 10(3).

5
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cal, chemical, and nuclear facilities is delegated solely to the
federal executive branch, after consultation with state and
municipal governments. 26

Any project's receipt of financial incentives or other gov-
ernmental incentives is conditioned upon successful compli-
ance with proper licensing procedures. 27 Such incentives are
only to be received by properly licensed projects and may con-
tinue to be received only while the project is in compliance
with the rules, criteria, and standards issued by CONAMA. 28

E. Enforcement
SEMA is responsible for imposing penalties and fines on

persons who violate environmental emission standards and
permitting requirements. 29 CONAMA is given final power of
review over "penalties and fines imposed by SEMA." 30

CONAMA is further given the authority to cancel or restrict
financial benefits granted by public authorities or official
credit institutions.3' Penalties under this law include fines,
loss of incentives, loss or suspension of credit, and outright
suspension of activities. Any entity that fails "to comply with
the means necessary for the preservation or correction of the
disturbances and damages caused by the degradation of envi-
ronmental quality" is subject to enforcement action "without
prejudice to the penalties laid down by [federal Laws... -"32
Enforcement is carried out by the Secretary of the Environ-
ment through SEMA on a national level, and by states and
municipalities on a regional level.

The standard of fault for polluters under the Brazilian
law is strict liability.33 In the language of the statute, pol-
luters are held accountable for damages caused to the envi-
ronment "irrespective of the existence of fault. .34

26. Id. art. 10(4).
27. Id. art. 12.
28. Id.
29. Brazil Law No. 3638, arts. 6(11), 9(IX).
30. Id. art. 8(111).
31. Id. art. 8(V).
32. Id. art. 14.
33. Brazil Law No. 6938, art. 14(IV)(1).
34. Id.

6http://digitalcommons.pace.edu/pelr/vol13/iss2/26
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Furthermore, if any state or municipality fails to apply these
enforcement provisions, the Secretary of the Environment
has the authority to apply them. 35

Enforcement by suspension of activities follows a set pat-
tern, depending on the length of the suspension. 36 Under this
law, only the President of the Republic is empowered to im-
pose an outright suspension of activities for a period exceed-
ing thirty days. 37 If the suspension is to be less than thirty
days, the Minister of State of the Interior has the authority to
impose it if the Minister has received a proposal from the Sec-
retary of the Environment, or a request to do so from a local
government.38 Decisions made by the Minister of the State of
the Interior can be appealed to the President of the
Republic. 39

The governors of the states, the federal district, and the
territories have authority to take emergency measures "with
a view to reducing to within the necessary limits, or shut
down, for a maximum of 15 (fifteen) days, activities that pol-
lute the environment."40 Such emergency measures can be
appealed to the Minister of the Interior. 41

F. Protected Areas

All areas under current protection or the subject of inter-
national protection agreements shall become ecological
reserves and are placed under the responsibility of SEMA. 42

Any entities affecting such areas are subject to enforcement
processes under this law.43

35. Id. art. 14(IV)(2).
36. Id. art. 15.
37. Brazil Law No. 6938, art. 15.
38. Id. art. 15(1).
39. Id. art. 15(2).
40. Id. art. 16.
41. Brazil Law No. 6938, art. 16.
42. Id. art. 18.
43. Id.
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III. Chilean Law Number 19.300: The Law on
General Bases for the Environment 44

A. Objectives and National Role
The aim of this Chilean environmental law is to ensure

the right to "live in an environment free of pollution," the
right "to environmental protection [and] preservation of na-
ture," as well as the right to the "conservation of the environ-
mental heritage."45 The Chilean law imposes legal liability
for damaging the environment and establishes a standard for
that liability. Surprisingly, the standard imposed is "inten-
tional or willful damage,"46 which is quite unlike the other
framework laws discussed in this article which impose strict
liability.

This law imposes novel obligations on the government it-
self, beginning with the "duty of the State to facilitate citizen
participation and to promote educational campaigns aimed at
environmental protection."47 Control of arbitrary decisions
issued by government agencies in the implementation and
enforcement of this law is prevented by an ample system of
appellate review.48 Additionally, there is a built-in system of
diligence in implementation which is motivated by strict
timetables for review which favor the respondent. 49

B. Mechanisms of Implementation
The Chilean law sets out particular mechanisms for the

implementation of its goals. Among them are environmental
education and research at various levels in the educational
system.50 The law also allows for the financing of any envi-

44. Ley Bases del Madio Ambiente [The Law on General Bases for the
Environment], Official Gazette of the Republic of Chile, Ley 19.300 (Chile),
reprinted in 1 J. ENVTL. PoL'Y & L. LATIN Am. & CAMBBEAN 163 (1994)
(hereinafter Chilean Law 19.300).

45. Id. tit. I, art. 1.
46. Id. art. 3.
47. Id. art. 4.
48. Chilean Law 19.300, tit. 1, art. 5.
49. Id. tit. II, para. 2, art. 15. See discussion infra, III. C. Forced

Permitting.
50. Id. para. 1, art. 6.

8http://digitalcommons.pace.edu/pelr/vol13/iss2/26
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ronmentally related projects to be supplemented from "scien-
tific, technological, and social development funds" established
under the National Budget Law.51

C. Implementation through Environmental Review

1. The Environmental Impact Assessment System

Implementation of the Chilean law takes place mainly
through the Environmental Impact Assessment System
(EIAS).52 This system combines the permitting of projects
and activities with the use of Environmental Impact Assess-
ments (EIA) or Environmental Impact Declarations (EID). 53

Management of this system is delegated to the National En-
vironmental Commission (NEC) or its corresponding Re-
gional Environmental Commission (REC), as appropriate. 54

The EIAS requires the "head of any project or activity
included in Article 10" to submit an EID or conduct an Envi-
ronmental Impact Study (EIS), as appropriate.5 5 Submission
of the appropriate document is made to the REC in the region
where the site is located.56 If the project has potential "envi-
ronmental impacts" on more than one region, submission
must be made to the NEC. 5 7 If there is any doubt as to the
potential for multi-regional impacts, the NEC decides where
submissions are to be made.58 It is the duty of the REC or
NEC to request related reports from state bodies with envi-
ronmental authority over the project. 59 The law includes a
comprehensive list of projects or activities which are subject
to the EIAS.60 Projects or activities that qualify for the EIAS

51. Id. art. 7.
52. Chilean Law 19.300, tit. II, para. 2, art. 8.
53. Id.
54. Id.
55. Id.
56. Chilean Law 19.300, tit. II, para. 2, art. 9.
57. Id.
58. Id.
59. Id.
60. Chilean Law 19.300, tit. II, para. 2, art. 10(a)-(r) (1994). The list in-

cludes water supply and storage systems, power lines and their substations,
electric power plants capable of producing an output greater than three Mega-
watts, nuclear reactors, land, water and air transportation terminals, develop-

6331996]
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system under this list are all subject to the same set of re-
quirements, whether planned by public agencies or private
entities.61 Military combat facilities, however, "shall be gov-
erned by their own regulations within the framework objec-
tives of this law."62

2. Submission of Environmental Impact Study

The responsible party for any project or activity on the
preceding list has to submit an Environmental Impact Study
if the project or activity satisfies one or more of the following
criteria:

1. a risk to health;
2. adverse effects on renewable natural resources;
3. resettlement of communities, or any other alteration of

peoples' lifestyles and customs;
4. proximity to towns, protected areas, or resources that

may be affected, considering the environmental value of
the areas in which the project or activity is to be
implemented;

5. significant alteration of scenic or tourist values, mea-
sured in terms of magnitude and duration; or

6. alteration of monuments. 63

If an EIS is required, it must address the following: a
description of the project or activity; the base line; a detailed
description of the project or activity's potential environmen-
tal impacts; any possible risks to the environment; measures
to eliminate or minimize adverse effects, and restoration
plans to be carried out; follow-up plans; and a plan to meet
the requirements of applicable environmental legislation.64

ment projects, mining operations, carbon fuel facilities, manufacturing
facilities, agro-industry facilities, forestry development sites, hydrobiological
projects, hazardous materials handling operations, sanitation projects, park/re-
serve projects, and operations dealing with the application of chemicals. Id.

61. Id. tit. II, para. 2, art. 22.
62. Id.
63. Chilean Law 19.300, tit. II, para. 2, art. 11(a)-(f).
64. Id. art. 12(a)-(g).

10http://digitalcommons.pace.edu/pelr/vol13/iss2/26
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When preparing an EIS for submission, parties planning
the project or activity must adhere to the regulations, which
will at least require them to:

1. list the public environmental permits required, the re-
quirements to secure these permits, and the technical
and official steps required to certify compliance with
these requirements;

2. outline the required contents of the EIS under Articles
11 and 12; and

3. set forth the administrative procedure for processing
the EIS, in accordance with Article 14.65

The administrative procedure must include:

1. consultation and coordination with State and local bod-
ies with permitting power over the activity;

2. establishment of a timetable for internal review of the
procedure used for evaluation of EISs;

3. establishment of mechanisms to clarify, rectify, and ex-
pand the EIS;

4. the method of participation by citizen organizations;
and

5. the method of notifying the submitting party of the ulti-
mate ruling on the EIS.66

3. Forced Permitting

The clear intent of Law 19.300 is to compel government
agencies to be efficient in protecting the environment. It
gives the REC or NEC 120 days to issue a ruling on an EIS.6 7

The law states that the failure by the appropriate commission
to rule on an EIS within this period shall be deemed an ap-
proval of the EIS.68 When a favorable ruling on an EIS is
obtained, permits or declarations required from state agen-
cies must be issued expeditiously.69 The appropriate commis-

65. Id. art. 13(a)-(c).
66. Id. art. 14(a)-(e).
67. Chilean Law 19.300, tit. II, para. 2, art. 15.
68. Id. art. 17.
69. Id. art. 15.

1996] 635
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sion can require permit issuance within thirty days.70 If the
agencies fail to issue the permits or declarations within that
period, they are deemed issued by default.71

4. Ruling on EIS
The Chilean law incorporates a very interesting feature

in its EIS review process. A party submitting an EIS may be
allowed to begin the project or activity before receiving a rul-
ing on the EIS as long as it also submits an insurance policy
covering the risk of environmental damage during a period of
120 days.7 2 The decision to allow a party to do this is made
without prejudice to the commission's final ruling on the EIS.
The necessary terms and conditions of such insurance are set
out in regulations established under Article 15. 73 Within the
120 day period, the commission can request clarifications,
amendments, or expansions of the EIS, and may grant the
party an extension to comply with such a request. 74 Addi-
tionally, if agreed to by both sides, the final determination
due date can be extended or suspended.75

If the ruling on the EIS is negative, the basis for that
decision must be set forth along with an explanation of what
the party must do to meet applicable standards.7 6 Approval
is to be given if the EIS meets environmental standards, ac-
cepts responsibility for impacts caused by its project, and pro-
poses appropriate mitigation, compensation, or restoration
measures to counteract such impacts. 77

5. Environmental Impact Declaration (EID)
If a party is subject to the EIAS, but is not required to

submit an EIS, it must present an EID.7 8 The Declaration's
form is a sworn statement affirming that the project or activ-

70. Id.
71. Chilean Law 19.300, tit. II, para. 2, art. 15.
72. Id.
73. Id. art. 16.
74. Id.
75. Chilean Law 19.300, tit. II, para. 2, art. 16.
76. Id.
77. Id.
78. Id. art. 18.

12http://digitalcommons.pace.edu/pelr/vol13/iss2/26
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ity complies with, and will continue to comply with, all envi-
ronmental legislation in force. 79  Additionally, the
Declaration may include voluntary commitments not re-
quired by law.8 0 Once such commitments are made, however,
they are obligatory.8 1 The appropriate commission has a pe-
riod of sixty days to rule on the Declaration.82 Here again,
permitting agencies have the same thirty day period for the
issuance of permits, as given in the case of an EIS approval.8 3

If the commission finds that the EID is deficient, it may
require corrections.8 4 If mutually agreed, the time period for
the evaluation procedure can be extended or suspended indef-
initely.8 5 The commission may extend the sixty day ruling
period, once, by as much as thirty days.8 6 If deficiencies are
not rectified, or upon further analysis it is decided that the
project requires an EIS, the EID will be rejected.8 7

6. Contested Rulings

A party can contest a decision not to approve an EID by
filing a claim with the Executive Director of the NEC.8 A
party can contest a decision not to approve an EIS or a deci-
sion to require one by filing a claim with the Board of Direc-
tors of the NEC.8 9 Any such claim has to be filed within
thirty days of notification.90 The appropriate authority has
sixty days after filing to reach a "reasoned decision."91

Within thirty days of notification of that decision, the party
can bring an appeal before a "professionally qualified
judge,"92 in accordance with Article 60 and the articles follow-

79. Chilean Law 19.300, tit. II, para. 2, art. 18.
80. Id.
81. Id.
82. Id.
83. Chilean Law 19.300, tit. II, para. 2, art. 18.
84. Id. art. 19.
85. Id.
86. Id.
87. Chilean Law 19.300, tit. II, para, 2, art. 19.
88. Id. art. 20.
89. Id.
90. Id.
91. Chilean Law 19.300, tit. II, para. 2, art. 20.
92. Id.

1996] 637
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ing it in the law. The appropriate authority, or judge in the
case of an appeal, has a duty to notify "all [s]tate bodies with
the authority to resolve matters concerning the implementa-
tion of the project or activity in question" of the final deci-
sion. 93 In case of final rejection, a party is entitled to submit
a new EID or EIS. 94

7. Inter-Agency Cooperation

In order to ensure consistency and proper management,
the NEC has a duty to "seek to standardize any environmen-
tal criteria, requirements, conditions, background, certifi-
cates, proceedings, technical demands and procedures that
the ministries and other competent State bodies may estab-
lish."95 This effort is supplemented by the duty placed on
Governors of municipalities to work together with the REC
and coordinate compliance within their municipalities. 96

What otherwise appears to be a discretionary decision for
the appropriate regulatory bodies in giving or withholding
permits is actually mandatory. In fact, if the EIS or EID is
approved, public permitting bodies must issue the appropri-
ate permits.97 Conversely, if the EIS or EID is denied, per-
mitting bodies must deny permit applications, even if all
other legal requirements are met.98

8. Certificate of Compliance

Upon approving an EIS or EID, the appropriate commis-
sion issues a certificate of approval. 99 This certificate com-
pels permitting bodies to act.100 The certificate may contain
conditions that must be carried out by the party. 10 1 The
party has a right to file a complaint contesting these condi-

93. Id.
94. Id. art. 21.
95. Chilean Law 19.300, tit. II, para. 2, art. 23.
96. Id.
97. Id. art. 24.
98. Id.
99. Chilean Law 19.300, tit. II, para. 2, art. 25.

100. Id.
101. Id.

14http://digitalcommons.pace.edu/pelr/vol13/iss2/26
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tions under the Article 20 time period. 10 2 Failure to file such
a complaint constitutes acceptance of such requirements. If
these requirements are not met, the party will be subject to
sanctions under Article 64.103

9. Community Participation

In general, the NEC or RECs must "ensure participation
of the organized community in the evaluation of the EISs
submitted to them."10 4 Additionally, the commissions must
order the party to publish, in a regional or national level pub-
lication, an approved abstract of the EIS within ten days of
its submission.10 5 The abstract must also be published in the
country's official monthly publication (Official Gazette), and
is required to contain the following:

1. the name of the party;
2. the location of the site or zone;
3. an indication of the type of project or activity involved;
4. the amount of estimated investment; and
5. the principal environmental effects and mitigation

measures proposed. ' 0 6

The respective commission must send these extracts to the
potentially affected municipalities for local publication. 10 7

Further citizen and NGO participation is assured in the
form of an open information policy with respect to most, but
not all, details of the project or activity.' 0 8 Citizens and
NGOs are also allowed to submit observations about the EIS
to the competent body. 10 9 These submissions must be made
"within [sixty] days of the respective publication of the
extract."110

102. Id.
103. Chilean Law 19.300, tit. II, para. 2, art. 25.
104. Id. para. 3, art. 26.
105. Id. art. 27.
106. Id.
107. Chilean Law 19.300, tit. II, para. 3, art. 31.
108. Id. art. 28.
109. Id. art. 29.
110. Id.

1996] 639
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The appropriate commission must "give consideration to
such observations" in reaching a decision.1 ' 1 The commission
must also notify any submitting NGOs that their submissions
were considered. 11 2 Furthermore, citizens or NGOs whose
observations have not been considered "may file a complaint
before the authority superior to the official that allegedly
failed to consider the observations within [fifteen] days fol-
lowing notification."" l3 Such an authority has thirty days to
rule on the petition. 1 4

One more tool for public participation is the required
publishing by the NEC or REC of a list of projects or activities
which were "subject to an Environmental Impact Declaration
[and] that have been submitted for processing during the im-
mediately preceding month.""1 5 Publication must take place
in the Official Gazette on the first day of each month, as well
as in a local newspaper. 116 Such lists must contain at least
the first three items required in the official abstract." 7

10. Environmental Quality Standards

It is left up to the regulations promulgated under this
law to "establish the procedure to be followed for issuing envi-
ronmental quality standards.""18 However, there are some
guidelines to be followed. The regulations must take into ac-
count at least the following:

1. technical and economic analysis;
2. scientific studies;
3. consultations with competent public and private

entities;
4. examination of observations formulated; and
5. suitable publicity.119

111. Chilean Law 19.300, tit. II, para. 3, art. 29.
112. Id.
113. Id.
114. Id.
115. Chilean Law 19.300, tit. II, para. 3, art. 30.
116. Id.
117. Id.
118. Id. para. 4, art. 32.
119. Chilean Law 19.300, tit. II, para. 4, art. 32.

16http://digitalcommons.pace.edu/pelr/vol13/iss2/26
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The regulations also require that deadlines be established for
compliance with the procedures as well as "criteria for re-
viewing the standards in force."120 Coordination of this pro-
cedure is to be carried out by the NEC.121 Further, the NEC
must review these standards every five years. 122

National agencies are compelled to develop a program of
measuring and controlling air, water, and land quality to en-
sure the right to pollution-free living.123 Such programs are
deemed to be regional in nature. 24 The responsibility of"proposing, facilitating and coordinating the issuance of emis-
sion standards" is placed on the NEC.123

11. Protected Areas
The national government is further required to adminis-

ter the National System of Protected Wildlife Areas, "which
shall include parks and marine reserves" to ensure the pres-
ervation of nature.126 It is also required to "promote and pro-
vide incentives for the establishment of privately owned
protected wildlife areas" that would enjoy the same treat-
ment as publicly owned ones.127 Supervision of these areas is
entrusted to the National System of Protected Wildlife Ar-
eas.' 28 The areas to be protected include portions of beach
lands, seashores, lakes, lagoons, reservoirs, waterways, mar-
shes and other wetlands. 2 9

Regulations are to be issued which establish procedures
for classifying flora and fauna species in such areas.' 30 Au-
thority is delegated to appropriate State bodies to "prepare
and keep up to date an inventory of wild flora and fauna spe-
cies," as well as establishing standards for their capture and

120. Id.
121. Id.
122. Id.
123. Chilean Law 19.300, tit. II, para. 4, art. 33.
124. Id.
125. Id. para. 5, art. 40.
126. Id. para. 4, art. 34.
127. Chilean Law 19.300, tit. II, para. 4, art. 35.
128. Id.
129. Id. art. 36.
130. Id. art. 37.
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trade.' 3 ' Priority is to be given to species in the following cat-
egories: extinct, endangered, vulnerable, rare and insuffi-
ciently known. 13 2

Other than these protected areas, land use enjoys only a
very broad inclusion in the framework. "The law shall ensure
that land use is sound, in order to prevent its loss and
degradation." 3 3

12. Resource Management

The aim of the resource management plan under the
Chilean law is the careful use of renewable resources, includ-
ing the biological diversity that is associated with those re-
sources.' 34 To help ensure this goal, public entities "in
charge of regulating the use or exploitation of natural re-
sources in a specific area [must] require the submission and
fulfillment of resource management plans to ensure their con-
servation."135 These plans are required to consider preserva-
tion of water resources, preservation of scenic value and
protection of "endangered, vulnerable, rare or insufficiently
known species."136 However, the law does not make it clear
who is to submit these plans.

13. Pollution Prevention and Reduction Plans

A vital part of the pollution prevention and reduction
strategy of this law is the "declaration of [certain zones] in
the territory as saturated or latent."137 Establishment of pol-
lution prevention plans to prevent and reduce pollution, and
compliance with these plans "shall be compulsory in zones

131. Chilean Law 19.300, tit. II, para. 4, art. 38.
132. Id.
133. Id. art. 39.
134. Id. para. 6, art. 41.
135. Chilean Law 19.300, tit. II, para. 6, art. 42.
136. Id. art. 42.
137. Id. art. 43. Article 2 defines a latent zone as one in which the level of

contamination is between 80% and 100% of the maximum allowable level under
appropriate quality standards. A saturated zone is defined as one in which one
or more environmental quality standards have been exceeded. Id. tit. I, art.
2(s), (t).
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designated as latent or saturated."1 38 Such plans and re-
quirements are explicitly separate from the requirements set
forth for projects or activities for which an EIS or EID are
required. 13 9 Furthermore, "polluting activities located in
zones affected by prevention or pollution reduction plans...
[are required] to reduce their emissions to levels that allow
the objectives of the plan to be achieved in the time period
established for that purpose." 140

The "instruments" by which pollution prevention or re-
duction can be achieved include emission standards, tradable
emission permits, emission taxes, and "other instruments
that encourage environmental improvement and restoration
activities."141

14. Challenging Executive Decrees
The Chilean law establishes a procedure for filing claims

against "executive decrees that establish primary and secon-
dary environmental quality standards and emission stan-
dards."14 2 To facilitate this process, executive decrees must
be published in the Official Gazette.' 43

Challenging the legality of any executive decree is possi-
ble if brought before a "competent professionally qualified
judge."' 44 A person challenging a decree has thirty days from
publication to challenge it, but "in no case" can the submis-
sion of such a claim result in an injunction of the decree being
challenged. 145

D. Liability for Environmental Damage
1. Standards for Liability
A fault-based system of liability for pollution applies

under this law to those who "willfully or intentionally" cause

138. Id. art. 44.
139. Chilean Law 19.300, tit. II, para. 6, art. 44.
140. Id. art. 45.
141. Id. art. 47.
142. Id. para. 7, art. 49.
143. Chilean Law 19.300, tit. II, para. 7, art. 49.
144. Id. art. 50.
145. Id.

1996] 643

19



644 PACE ENVIRONMENTAL LAW REVIEW [Vol. 13

environmental damage. 146 Thus, a present landowner or op-
erator cannot be compelled to clean up a site if it was a past
landowner or operator who caused the contamination.

Notwithstanding this fault-based language, this law es-
tablishes a presumption of liability. 147 If there are violations
of environmental quality standards or pollution emergencies,
the creator or "author" of the environmental damage is pre-
sumed liable. 148 The only burden to be met to establish liabil-
ity in these cases, is to show a causal relationship between
the author's acts and the damage produced.1 49

2. Citizen Suit Provision

Any party who is adversely affected by environmental
damage has the right to bring a civil suit against the party
responsible for the damage, even if action is brought by the
government to "obtain restoration of the environmental dam-
age."1 50 Such a party may have to be satisfied with entering
litigation as an intervening third-party since only one entity,
public or private, is allowed to bring a lawsuit arising from a
particular harm.151 Citizens do not have to be directly af-
fected to have standing in a lawsuit against a violating party.
Under these circumstances, citizens "may require the munici-
pality in whose boundaries environmental damage is being
caused by activities conducted there to file an environmental
lawsuit on [their] behalf on the basis of data that [they] must
provide." 152 If it chooses not to proceed, the municipality has
forty-five days to give its reasoning. 53 If the municipality
takes no action within this time, it becomes jointly and sever-
ally liable for the environmental damage.154

146. Id. tit. III, para. 1, art. 51.
147. Chilean Law 19.300, tit. III, para. 1, art. 52.
148. Id. art. 52.
149. Id.
150. Id. art. 53.
151. Chilean Law 19.300, tit. III, para. 1, art. 53.
152. Id. art. 54.
153. Id.
154. Id.
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3. Sanctions

If violations are present, in the form discussed below, the
municipalities are ordered to require the judge, under Article
60, to enforce sanctions upon those responsible for at least
one of several different offenses in the form of a reprimand, a
fine, or temporary or permanent closure.155 Such violations
arise if a party is responsible under "pollution reduction
plans, or with special regulations for environmental emer-
gency situations, or... management plans referred to in this
law."156 If violations continue, an additional fine is imposed.
If such sanctions are imposed, penalized parties "may not be
sanctioned for the same offenses on the basis of provisions in
other legal texts."157

Considerations are taken into account for the imposition
of fines on offenders. Such considerations consist of the grav-
ity of the violation, any repeat offenses, the economic re-
sources of the offender, and compliance with the
commitments assumed in an EID or EIS.158

4. Efficiency of Adjudication

The continued pressure, throughout this legislation, for
the system to work quickly, is reiterated in Article 62. Cases
involving environmental wrongs are to be given preference on
the judicial docket and "suspension of such cases for any rea-
son whatsoever shall not be allowed."15 9 Furthermore, there
is a five year statute of limitations on "environmental and
civil lawsuits ... [running from] the date on which environ-
mental damage becomes evident."160

E. Powers and Duties of Governmental or "State" Bodies

The appropriate state bodies are responsible for super-
vising compliance with conditions contained in an EIS or

155. Chilean Law 19.300, tit. III, para. 1, art. 56.
156. Id.
157. Id.
158. Id.
159. Chilean Law 19.300, tit. III, para. 2, art. 62.
160. Id. art. 63.

1996] 645

21



646 PACE ENVIRONMENTAL LAW REVIEW [Vol. 13

EID.161 Such state bodies have a duty to report any viola-
tions of such conditions to the REC or NEC, and request a
warning, fine, or a revocation of the prior approval. 162 An im-
portant role is also assigned to citizens, who can report lack
of compliance with environmental regulations. 63

F. The Environmental Protection Fund
The law establishes the Environmental Protection Fund

(EPF) "whose purpose is to provide total or partial financing
for projects and activities to protect or restore the environ-
ment, to preserve nature or to conserve the environmental
heritage." 6 4 Projects are to be chosen by the Executive Di-
rector of the NEC based on "general guidelines established by
the Board of Directors of the Commission." 65 The EPF is
funded from a variety of sources including private, non-gov-
ernmental and governmental funds.' 66

IV. Mexico's General Law of Ecological Equilibrium
and Environmental Protection 167

A. Objectives
The Mexican framework seeks the establishment of the

bases for:

defining principles of ecological policy and regulating the
instruments for their application; ecological regulation; en-
vironmental preservation, restoration and improvement;
protection of natural areas and land life; rational use of
natural elements leading to sustainable development; pre-
vention and control of air, water, and soil pollution; agree-
ment between federal, state, and local government on the

161. Id. tit. IV, art. 64.
162. Id.
163. Chilean Law 19.300, tit. IV, art. 65.
164. Id. tit. V, art. 66.
165. Id. art. 67.
166. Id. art. 68.
167. La Ley General del Equilibrio Ecologico y la Proteccion al Ambiente

[The General Law of Ecological Equilibrium and Environmental Protection],
Diario Oficial de la Federaci6n, arts. 1-194, Jan. 28, 1988 (Mex.), available in
WESTLAW, ENFLEX-MX Database (hereinafter Mexican Law).
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subject; coordination of agencies and bodies of Public Fed-
eral Administration, as well as appropriate participation of
society.168

B. Roles of Federal, State, and Local Authorities
Coordination of federal, state, and local authorities is

specifically addressed under this law. The federal govern-
ment is charged with "matters ... with general scope for the
nation or of federal interest."169 The matters given to the fed-
eral government are wide-ranging, covering land, air, and
water pollution prevention and protection, as well as hazard-
ous waste regulation. 170

Specific responsibilities are given to different federal
agencies and bodies. The law assigns the Social Development
Secretariat (SEDESOL)' 71 multiple responsibilities including
the implementation of this legislation, the formulation of a
general ecological policy, the development of programs "to
preserve and restore ecological equilibrium and [to] achieve
integrated management of natural resources" and the issu-
ance of technical standards. 172 SEDESOL is also responsible
for the formulation of ecological criteria to be used in apply-
ing the general ecological policy, the evaluation of environ-
mental impact activities, and the application of technology to
reduce vehicle emissions "in coordination with the Secretari-
ats of Commerce and Industrial Development [SECOFI] and
of Energy, Mines and Parastate Industry [SEMIP]." 73

SEDESOL must propose provisions to the President regard-
ing hazardous waste handling with the Secretariat of Health,
and regarding the "ecological effects of pesticides, fertilizers,
and toxic substances," in coordination with the Secretariats

168. Id. tit. I, ch. I, art. 1.
169. Id. ch. II, art. 4(I).
170. Id. art. 5.
171. The Secretariat of Urban Development and Ecology (SEDUE), origi-

nally the national agency in charge implementing this law, has, in fact, been
replaced by the Social Development Secretariat or SEDESOL as of May 1992.
Greg M. Block, One Step Away From Environmental Citizen Suits in Mexico, 23
ENVTL. L. REP. 10347 (1993).

172. Mexican Law, tit. I, ch. III, art. 8(I)-(VII).
173. Id. art. 8(VHI)-(X), (XII).
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of Agriculture and Hydraulic Resources [SARH] and of
Health and SECOFI. 174

SEDESOL is given similar duties with respect to the
Federal District. 7 5 SEDESOL is directed to exercise its pow-
ers in the "prevention and control of air pollution generated
in the Federal District by fixed sources that do not function as
commercial establishments and public spectacles," and work
as necessary with the Department of the Federal District re-
garding moving sources of pollution. 176 SEDESOL is also di-
rected to develop and issue emission standards for moving
sources, 177 to monitor air pollution in the District, 7 8 to over-
see the discharge of waste water from "District drainage sys-
tems into receiving bodies," 179 to issue (with SARH and the
Secretariat of Health) technical standards for "regulat[ing]
withdrawal, exploitation, or use of waste water," °80 as well as
"technical standards for collection, treatment, and disposal of
all kinds of residues in coordination with the Secretariat of
Health."' 8 1 SEDESOL must also "prevent and control pollu-
tion caused by noise, vibrations, thermal energy, light and
odors in cases of emission sources within federal jurisdic-
tion,"18 2 and "determine the bases for organization and ad-
ministration of national parks, and in coordination with the
relevant agencies of other ecological preserves in the Federal
District."'183

The Department of the Federal District itself is given re-
sponsibility to prevent and control "air pollution generated in
the Federal District by fixed sources which function as com-
mercial establishments or public spectacles and by all kinds

174. Id. art. 8(XI), (XIV).
175. Id. art. 9. The focus of efforts by the national government on a particu-

lar geographic area is an interesting aspect of this law. None of the other laws
in this study directly addresses particular regions or cities in its mandates.

176. Mexican Law, tit. I, ch. III, art. 9(A)(I).
177. Id. art. 9(A)(ID-(III).
178. Id. art. 9(A)(V).
179. Id. art. 9(A)(VI).
180. Mexican law, tit. I, ch. III, art. 9(A)(VII).
181. Id. art. 9(A)(VIII).
182. Id. art. 9(A)(XI).
183. Id. art. 9(A)(XV).
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of moving sources that circulate in its territory."18 4 The De-
partment is responsible for setting up a verification system
for vehicles in the District "in relation to air pollution," as
well as limiting circulation of vehicles "whose pollution emis-
sion levels exceed the maximum permissible limits deter-
mined by SEDESOL." 185  The Department is further
mandated to "establish . . .a policy for water reuse in the
Federal District, in coordination with the SARH," and to op-
erate a wastewater treatment system.'8 6 It is also up to the
Department to decide where to dispose of solid waste.' 8 7

The responsibilities given to state and local governments
under this framework are vitally important and include
waste water, urban development programs, ecological regula-
tion, regulation of use of non-federally reserved minerals or
other materials "which can only be used for manufacture of
construction materials or decoration," 88 preservation and
restoration in population centers, and regulation and man-
agement of non-hazardous solid waste.'8 9 The responsibili-
ties of the state and local governments are to be carried out
either "exclusively or through shared participation with the
federal government." 90

States and local governments are further compelled to
apply the ecological technical standards issued by SEDESOL.
States and local governments are given the right to request
technical assistance from SEDESOL to ensure this applica-
tion.' 91 SEDESOL can enter, "with the participation of other
agencies," into coordination agreements with state and then
with local governments through the state. 92 This is similar
to the U.S. approved state permitting scheme under the
Clean Water Act (CWA). 193

184. Mexican Law, tit. I, ch. III, art. 9(B)(I).
185. Id. art. 9(B)(II).
186. Id. art. 9(B)(VII).
187. Id. art. 9(B)(X).
188. Mexican Law, tit. I, ch. II, art. 6(IX)-(XI).
189. Id. art. 6(XII), (XIII).
190. Id. art. 4(11).
191. Id. art. 7.
192. Mexican Law, tit. I, ch. II, art. 7.
193. See Federal Water Pollution Control Act § 402, 33 U.S.C. § 1342 (1994).
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An important national mechanism established to accom-
plish the aims of this framework law is the National Ecology
Commission (FEC).194 FEC's role is seen as a coordinating
tool among secretariats, as well as a "forum to promote coop-
eration between the public and the State in this area."195 The
Commission must "analyze problems and propose ecological
priorities, programs and actions."1 96 Representation on the
Commission could include members of federal agencies and
"bodies whose powers are related to the Commission's pur-
pose,"' 97 such as representatives of state and local govern-
ment, the private and public sectors, industry
representatives, civil organizations, educational institutions,
and "others representative of the society."' 98

C. Principles of Ecological Policy

The Mexican law incorporates certain principles that
SEDESOL and other appropriate governing bodies must ob-
serve when carrying out the "formulation and implementa-
tion of ecological policy and issuance of technical standards
and other instruments provided for herein, relating to preser-
vation and restoration of ecological equilibrium and environ-
mental protection."199 These principles include sustainable
development, proper use of renewable and non-renewable
natural resources, pollution control and prevention, coopera-
tion among federal, state and local governments, as well as
individuals and social groups, a good neighbor policy with for-
eign nations and the right to enjoy a healthy environment. 200

D. Instruments of Ecological Policy

Several different instruments of ecological policy are to
be used in carrying out this law.

194. Mexican Law, tit. I, ch. III, art. 12.
195. Id.
196. Id.
197. Id.
198. Mexican Law, tit. I, ch. III, art. 12.
199. Id. ch. TV, art. 15.
200. Id. art. 15(I)-(XIV).
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1. Broad Mandates

The first instrument is "ecological planning," and in-
cludes two broad mandates. One is that national develop-
ment planning should take into account ecological policy and
regulations established under this law.20 1 The other is that
the federal government "stimulate participation by the differ-
ent social groups in preparation of programs which have as
their purpose preservation and restoration of ecological equi-
librium and environmental protection."20 2

2. Environmental Protection through Land Use
Planning

Certain criteria are to be followed when establishing eco-
logical regulations under this law. The driving force behind
these criteria is the need to take into account sustainable de-
velopment in conjunction with existing "human settlements"
in different ecological areas with different needs. 20 3 The cri-
teria take into account the need to regulate, through permit-
ting and financial leverage, the use of water, forests, land and
aquatic flora and fauna species, and agricultural re-
sources. 20 4 The success of a sustainable development ap-
proach is aided by providing for tax incentives "oriented
toward promoting proper location of productive activities,"205
financing of projects to guide their proper location,20 6 and
proper consideration of ecological regulation when authoriz-
ing "construction or operation of industrial commercial or ser-
vice plants or establishments."20 7 Ecological regulations
must consider land use issues such as the "creation of territo-
rial preserves and determinations of use, supply, and future
of urban soil,"208 and the "urban organization of territory and

201. Id. ch. V, art. 17.
202. Mexican Law, tit. I, ch. V, art. 18.
203. Id. art. 19(I)-(V).
204. Id. art. 20(I)(a)-(f).
205. Id. art. 20(II)(c).
206. Mexican Law, tit. I, ch. V, art. 20(II)(b).
207. Id. art. 20(II)(d).
208. Id. art. 20(IIl)(b).
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the Federal Government programs for infrastructure, urban
services, and housing."20 9

All government agencies must observe the ecological cri-
teria established under this law in carrying out their various
duties. 210 Furthermore, tax incentives are to be granted with
priority given to "activities related to preservation and resto-
ration of ecological equilibrium and environmental
protection."211

The federal, state, and local governments must oversee
urban development and housing policy "in order to maintain,
improve, or restore the balance of human settlements with
natural elements and assure improvement of the quality of
life of the population."21 2 This ideal is to be the guiding force
assuring the proper development of general urban develop-
ment and housing policy, sectorial programs for urban devel-
opment and housing, and standards for urban development
issued by SEDESOL.213 Thus, state and local development
programs must ensure the "necessary proportions which
must exist between open space and buildings for residential
use, for services, and other activities generally and integra-
tion of highly valuable historic and cultural property with
open space and social living areas."21 4 Furthermore, any
housing programs undertaken by or financed by the federal
government must promote "retention of the proper relation-
ship with natural elements" and ensure the incorporation of
"ecological and environmental protection criteria both in de-
sign and in applied technology."216

3. Environmental Impact Assessment

The Mexican framework law requires public or private
works to seek environmental authorization when their activi-
ties "may cause ecological imbalance or exceed the limits and

209. Id. art. 20(IH)(c).
210. Mexican Law, tit. I, ch. V, art. 21.
211. Id. art. 22.
212. Id. art. 23.
213. Id. art. 25.
214. Mexican Law, tit. I, ch V, art. 26(III)-(IV).
215. Id. art. 27(I)-(II).
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conditions provided for in the ecological technical standards
and regulations issued by the Federal Government."216

These activities may be permitted "through [SEDESOL] or
the state or local agencies,"217 as appropriate, only after the
submission and subsequent evaluation of a corresponding
Environmental Impact Statement (EISt).2 18 The EISt must
include a study of the risk of the work, of its foreseen activi-
ties, and corrective measures to mitigate adverse effects on
ecological equilibrium during execution, normal operation,
and in the event of an accident."219 SEDESOL is responsible
for evaluating EISts submitted for most types of projects, in-
cluding the construction of manufacturing, processing, and
production facilities. 220 The state and local governments "are
to evaluate environmental impact in relation to subjects not
reserved to the Federal Government in this or other laws."221

SEDESOL is also responsible for establishing a registry of
businesses that can carry out environmental impact stud-
ies.222 Such businesses can become registered by meeting
certain technical criteria and other procedures to be estab-
lished by SEDESOL.223

Once the EISt is filed and found to fulfill established re-
quirements,224 it becomes public information, except those
parts that constitute industrial property rights or legitimate
commercial interests. 225 All entities, public or private, have
the opportunity to oppose the project. The appropriate gov-
erning body, after review of the EISt, may either grant per-
mission for execution of the work, deny it, or grant it
conditionally.226

216. Id. art. 28.
217. Id.
218. Mexican Law, tit. I, ch. V, art. 32.
219. Id.
220. Id. art. 29.
221. Id. art. 31.
222. Mexican Law, tit. I, ch. V, art. 32.
223. Id.
224. Id. art. 33.
225. Id.
226. Mexican Law, tit. I, ch. V, art. 34.
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4. Technical Standards

Specific technical standards govern the implementation
of this law. These standards, issued by SEDESOL, are re-
quired to take into account the interest of public welfare as
well as the assurance of "preservation and restoration of eco-
logical equilibrium and environmental protection." 227 All po-
tential emitters of any type of discharge which could cause
environmental damage are required to "observe the limits
and procedures established in the applicable ecological tech-
nical standards."228

5. Education

In drafting this law, the legislature recognized the need
to educate the public about the environment, as well as the
need for further research on the subject. Accordingly, "the
competent authorities" are directed to incorporate "ecological
content in the several educational cycles." 229 Additionally,
SEDESOL, in conjunction with the Secretariat of Public Edu-
cation (SEP), is given the responsibility of "stimulat[ing] in-
stitutions of higher education and bodies engaged in scientific
and technological research to develop plans and programs for
preparation of specialists in the subject matter and for re-
search into the causes and effects of environmental
phenomena."230

A separate governmental agency, the Secretariat of La-
bor and Social Planning (STPS), is given responsibility for
promoting "development of training in, and for jobs on, envi-
ronmental protection and preservation and restoration of eco-
logical equilibrium."23 ' Additionally, the federal government,
as well as the state and local governments, is authorized to
make agreements to "support scientific research and promote
programs for development of techniques and procedures that

227. Id.
228. Id. art. 37.
229. Id. art. 39.
230. Mexican Law, tit. I, ch. V, art. 39.
231. Id. art. 40.
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.. prevent, control and reduce pollution, or contribute to ra-
tional use of resources and protection of ecosystems." 23 2

6. Information and Oversight System

To achieve lasting results, the Mexican law incorporates
provisions for the establishment and maintenance by
SEDESOL of a "permanent information and oversight system
on ecosystems and their equilibrium in Mexican territory."233
SEDESOL is further required to "publish a gazette in which
it will publish the ecological technical standards... as well
as resolutions, orders, decisions, circulars, notices, announce-
ments, and generally, all communications issued thereby and
any other information which it determines, independent of
the publication thereof in the federal [Diario Oficia]."234

E. Protection of Natural Areas

The Mexican law requires the federal, state and local
governments to establish measures to protect natural ar-
eas.235 These measures require that no development activi-
ties are to be carried out in such areas unless they are
socially and nationally necessary. 236

The general purposes for establishing protected areas in-
clude the preservation of genetic diversity, the assurance of
"equilibrium and continuity of evolutionary and ecological
processes,"2 37 the rational use of ecosystems, use of such ar-
eas for scientific study, preservation of watersheds, and pro-
tection of historical remains. 238 These protected natural
areas include nine different types: biosphere preserves, spe-
cial biosphere preserves, national parks, natural monuments,
national marine parks, areas for protection of natural re-
sources, areas for protection of flora and fauna, urban parks,

232. Id. art. 41.
233. Id. art. 42.
234. Mexican Law, tit. I, ch. V, art. 43. The Diario Oficial is the official daily

newspaper published by the federal government.
235. Id. art. 38.
236. Id. tit. II, ch. I, art. 44.
237. Id. art. 45(I).
238. Mexican Law, tit. II, ch. I, art. 45.
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and zones subject to ecological conservation. 239 The first
seven are said to be of "federal interest," leaving the last two
subject to state jurisdiction. 240 Development of such areas is
required to take into account the needs of its residents. This
is ensured by the formation of "cooperation agreements ... in
order to encourage integrated development of the community
and [to] assure protection of the ecosystems." 241

Decrees establishing protected areas "must be published
in the [Diario Oficiall and prior notice must be given to the
owners or occupants of the land affected."242 It is noteworthy
that once a protected area is established, its uses cannot be
altered by any authority other than that which established
it.243

Any explorative or exploitative venture to be carried out
in a protected area can obtain permits, licenses, concessions,
or any type of authorization only after proving "to the compe-
tent authority its technical and economic capacity to effect
the exploration, exploitation or use at issue without causing
deterioration to the ecological equilibrium."244 If certain par-
ties have difficulty complying with this demand, the SARH
and the Secretariat of Agrarian Reform (SAR) can "render...
technical assistance necessary to comply with the provi-
sions."245 SEDESOL is given the authority to ask the "com-
petent authority to cancel or revoke the corresponding
permit, license, concession, or authorization when the explo-
ration, exploitation, or use of resources causes or may cause
deterioration to the ecological equilibrium."246 SEDESOL
can exercise this authority after engaging in socioeconomic
and technical studies.247

Protected areas of interest to the federal government are
placed under the National Protected Natural Areas Sys-

239. Id. art. 46.
240. Id.
241. Id. art. 47.
242. Mexican Law, tit. II, ch. I, art. 61.
243. Id. art. 62.
244. Id. art. 64.
245. Id.
246. Mexican Law, tit. II, ch. I, art. 64.
247. Id.
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tem.248 A register of the areas in the system is to be kept by
SEDESOL to aid its oversight. 249 Further protection of these
and other natural areas is insured by requesting that the
competent federal agency250 include proper measures in their
handling of areas under their administration. State authori-
ties are required to adopt a management base for the "over-
sight of natural areas within the national system."25 1 Social
groups and individuals are allowed to aid in the achievement
of the goals for each protected area through coordination
agreements. 25 2

Criteria to be followed regarding terrestrial and aquatic
flora and fauna include the protection of genetic resources,
protection of representative areas of ecological systems, re-
covery of endangered species, measures against "illegal traffic
in species,"253 strengthening of biological stations, and coop-
eration with the community.254 The criteria must be followed
when granting concessions, permits or other authorization or
otherwise formulating plans involving the use, possession,
management, conservation, repopulation, propagation, and
development of terrestrial and aquatic flora and fauna.255

SEDESOL must establish or promote closed seasons for flora
and fauna where necessary.2 56 Any decrees made pursuant
to this responsibility must be published in the Diario Oficial
of the state where the protected area is located. 257 SEDESOL
establishes technical standards "for conservation and use of
habitat of land and aquatic flora and fauna."258 With regard
to terrestrial fauna species, this law provides that their use
in economic gain can only be authorized if the individual us-
ing them guarantees "their controlled reproduction and de-

248. Id. ch. II, art. 76.
249. Id. art 77.
250. Mexican Law, tit. II, ch. II, art. 78.
251. Id.
252. Id.
253. Id. ch. III, art. 79(IV).
254. Mexican Law, tit. II, ch. III, art. 80(I).
255. Id. art. 80(I).
256. Id. art. 81.
257. Id.
258. Mexican Law, tit. II, ch. III, art. 84.
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velopment in captivity and provides a sufficient number for
repopulation of the species."259

F. Rational Use of Natural Resources

Rational use of "natural elements," particularly the use
of water, soil, and non-renewable resources, is covered under
this law as well.260 The Mexican legislature recognized the
vital role that water plays in the natural equilibrium, both on
land and in aquatic ecosystems. Preservation of this equilib-
rium is to be considered in the:

[flormulation and integration of the National Hydraulic
Program; . .. [girant of concessions, permits, and ... au-
thorizations for use of natural resources or realization of
activities that affect or may affect the hydraulic cycle; ...
[g]rant of authorization for rechanneling, extraction, or
derivation from waters owned by the nation;
[elstablishment of prohibitions on access to subterranean
waters; [and sluspensions decreed by the Federal Execu-
tive Branch pursuant to the Federal Water Law, of those
uses, works and activities that damage national hydraulic
resources or affect the ecological equilibrium in a region. 261

Careful management of aquatic resources, living and non-liv-
ing,262 includes not only a permitting system, 263 but also the
observance of technical standards issued by SEDESOL in co-
ordination with SARH.264

Criteria for the "rational use of soil and its resources" 265

stress the need to use land in a way that assures the mainte-
nance of its "physical integrity and productive capacity,"266

while insuring that the equilibrium of ecosystems will not be
upset. Recovery of land under current stress should thus be

259. Id. art. 87.
260. Id. tit. III, ch. I, art. 88.
261. Id. art. 89.
262. Mexican Law, tit. III, ch. I, art. 94.
263. Id. art. 95.
264. Id. art. 96.
265. Id.
266. Mexican Law, tit. III, ch. II, art. 98.
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carried out with the use of "cultivation and technology. "267

Furthermore, regenerative actions must be included in plans
for projects where detrimental land use is required for the
"realization of public or private works that in and of them-
selves may provoke severe deterioration [of the] land."268

These criteria are to be taken into account in the "opera-
tion and administration of a National Land System and of
territorial preserves for urban development and housing."269
They must also be taken into account when the federal gov-
ernment: supports farming activities in any way; establishes
population centers; grants tax incentives; establishes protec-
tive forest zones; institutes provisions, programs, and techni-
cal guidelines for soil conservation; and considers the
implementation or permitting of other activities affecting the
balancing role played by soil in different ecosystems, 270 in-
cluding jungle ecosystems. 271

Restoration of ecological equilibrium in land zones which
show "serious ecological imbalance,"272 is required by the
Mexican law, as is the protection of areas that are prone to
desertification. 273 Decrees that are issued to regulate land
use or the use of resources in these and other types of areas is
required to be published in the federal Diario Oficial.27 4 Af-
ter receiving notice, interested parties have twenty days to
address the concerns or requirements set forth in these
decrees.275

The framework law incorporates a powerful tool for the
insurance of proper land use. It requires that "all acts, agree-
ments or contracts which contravene that referred to in [fed-
eral] decree[s] shall be void."276 Thus, interested parties can

267. Id. art. 98(IV).
268. Id. art. 98(V).
269. Id. art. 99(111).
270. Mexican Law, tit. III, ch. II, art. 99.
271. Id. arts. 101, 102.
272. Id. art. 105.
273. Id.
274. Mexican Law, tit. III, ch. II, art. 105.
275. Id.
276. Id. art. 106.
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be seriously hindered if they do not adhere to federal decrees
when undertaking any use of areas covered by such decrees.

The Mexican law does not address the prevention of ex-
ploration and exploitation of non-renewable resources, but
only the mitigation of their effects. Measures required are,
therefore, not very stringent, as the law only requires that
SEDESOL issue technical standards permitting the reuse of
water produced during such activities, the repair of topo-
graphic changes caused by these activities, and the proper
management of the waste produced by these activities.277

G. Environmental Protection

Title IV of the Mexican law addresses environmental
protection. Each of the seven chapters under this title covers
a separate topic: air pollution, water pollution, soil pollution,
hazardous activities, hazardous materials and residues, nu-
clear energy, and non-conventional pollution, respectively.
As seems customary throughout the law, each chapter con-
centrates on establishing criteria to be considered, followed
by the measures to be used to ensure protection under those
criteria.

1. Air Pollution

With regard to the prevention and control of air pollu-
tion, important criteria include the consideration of human
welfare in all regions and of the national ecological equilib-
rium.278 As in several previous provisions, the prevention
and control of air pollution is divided into a list of responsibil-
ities divided among SEDESOL and state and local agencies.
SEDESOL is responsible for issuing standards "in coordina-
tion with the Secretariat of Health specifying permissible
levels of emission .... by pollutant and by polluting source[s
as well as] standard[s] for establishment and operation of air
quality monitoring systems" 279 and standards to be followed

277. Id. ch. III, art. 108.
278. Mexican Law, tit. IV, ch. I, art. 110.
279. Id. art. 111(I), (III).
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by the automotive industry in reducing emissions.280

SEDESOL is also responsible for "requir[ing] installation of
emission control equipment with those who engage in pollut-
ing activities in metropolitan areas located in two or more
states and when property or zones in federal jurisdiction are
at issue."281

State and local governments are responsible for prevent-
ing and controlling air pollution on "the property and zones
within state jurisdiction."28 2 This includes industrial and ve-
hicular sources, both public and private. 283 State and local
governments are also responsible for the enforcement of pro-
visions they enact to carry out their responsibilities. 284 State
and local governments do not enjoy complete autonomy under
this air pollution control scheme. They are responsible for
following the technical standards established by the Secreta-
riat of Urban Development and Ecology (SEDUE). Further-
more, they require prior authorization from SEDESOL
regarding any release of hazardous materials or residues into
the air.285 Certain businesses which help achieve established
criteria are eligible for tax incentives whether they are under
state or federal jurisdiction.286

2. Water and Soil Pollution

The Mexican law's approach to protection of water and
soil resources follows substantially the same pattern as its
approach to air pollution. Responsibilities are divided among
SEDESOL (working along with other appropriate federal
agencies) and the state and local governments. 287 These gov-
erning bodies are bound by this law to follow criteria which
seek to prevent and control water and soil pollution.28 8 Both

280. Id. art. III(V).
281. Id. art. 111M(I).
282. Mexican Law, tit. IV, ch. I, art. 112(I).
283. Id. art. 112.
284. Id. art 112(X).
285. Id. art. 113.
286. Mexican Law, tit. IV, ch. I, art. 116.
287. Id. tit. IV, ch. II, arts. 117-33.
288. Id. art. 117.
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sets of criteria take into account endangerment to ecological
systems as well as protection of human health.28 9

3. Regulation of Hazardous Activities, Materials,
and Residues

SEDESOL and several other federal agencies are respon-
sible for formulating a list of ultra hazardous activities and
publishing it in the federal Diario Oficial.290 Companies un-
dertaking ultra-hazardous activities must obtain approval of
their plans from appropriate governmental agencies. 291

The handling of hazardous material and residues, listed
by SEDESOL in the Diario Oficial, resulting from an ultra-
hazardous activity or any other type of activity must meet
certain standards.292 Operations dealing with the "installa-
tion and operation of systems for collection, warehousing,
transportation, storage, reuse, treatment, recycling, burning,
and final disposal of hazardous residue" must get prior au-
thorization from SEDESOL.293

The Federal Executive is in charge of establishing regu-
lations controlling the import and export of hazardous mater-
ials and residues.294 The import and export of these
materials is creatively handled by this law, which incorpo-
rates a temporary import system. This system allows the im-
port of hazardous materials necessary for certain types of
production.295 Any hazardous residues created in this pro-
duction are then returned to the country of origin within a
certain time.296

4. Nuclear Energy
Nuclear energy receives short but broad attention. The

Mexican framework mandates the assurance of safety stan-

289. Id.
290. Mexican Law, tit. IV, ch. IV, arts. 145, 146.
291. Id. art. 147.
292. Id. ch. V, art. 152.
293. Id. art. 151.
294. Mexican Law, tit. IV, ch. V, art. 153.
295. Id.
296. Id. art. 153(VI).
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dards by responsible agencies, as well as the realization of an"evaluation of environmental impact" by SEDESOL. 297

5. Other Forms of Pollution

This framework law addresses types of pollution often
left to municipal authorities to control. These forms of pollu-
tion are no less valid than those dealt with above, and they
include "noise, vibrations, thermal energy, lighting, odors,
and visual pollution."298 SEDESOL is in charge of issuing
technical standards to control these types of pollution.299 It is
then up to the federal and state authorities to "adopt meas-
ures to impede exceeding said limits and, as applicable ...
impose . . . corresponding sanctions."300

H. Public Participation

The Mexican framework provides for several different
types of public participation in the formation and application
of the law.30 1 This participation does not take the form of cit-
izen suits. 30 2 Instead, the law involves the public by promot-
ing the formation of "cooperation agreements" with different
representative groups.30 3

For example, SEDESOL is required to "execute coopera-
tion agreements with labor organizations for environmental
protection in the work place and residential units; with
campesino organizations and rural communities for estab-
lishment, administration, and management of protected nat-
ural areas ... [and] with civil organizations and private non-
profit institutions to undertake joint ecological action."30 4

297. Id. ch. VI, art. 154.
298. Mexican Law, tit. IV, ch. VII.
299. Id. art. 155.
300. Id.
301. Id. tit. V, art. 158.
302. Citizens are, however, entitled to file public denunciations. See discus-

sion infra, part LV(H)(5).
303. Mexican Law, tit. V, art. 158.
304. Id. art. 158(11).
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I. Enforcement

Mexico's framework is enforced through a system of in-
spection and oversight,30 5 and emergency powers given to
SEDESOL.30 6 The law provides for administrative sanc-
tions,307 criminal sanctions,308 public denunciations, 30 9 and
appeals. 310

1. Oversight

"Competent authorities may undertake, through duly au-
thorized personnel, inspection visits, without prejudice to
other measures provided for in the laws that may be taken to
verify compliance herewith."3 11 Who these "competent au-
thorities" are depends on agreements executed among fed-
eral, state, and local agencies.312 Inspections are followed by
a report which outlines any negative facts or omissions found
during the inspection.313 Companies are then compelled to
take corrective action based on the report, unless they suc-
cessfully show evidence negating the findings.31 4

2. Emergency Powers

Certain conditions authorize SEDESOL to take emer-
gency action by ordering the "confiscation of polluting materi-
als or substances, temporary closure, total or partial, of the
corresponding polluting sources."315 An emergency under the
statute is an "imminent risk of ecological imbalance or cases
of pollution with repercussions dangerous for ecosystems,
their components, or public health."3 1 6

305. Id. tit. VI, ch. II.
306. Id. art. 170.
307. Mexican Law, tit. VI, ch. IV.
308. Id. ch. VI.
309. Id. ch. VII.
310. Id. ch. V.
311. Mexican Law, tit. VI, ch. II, art. 162.
312. Id. art. 161.
313. Id. art. 164.
314. Id. art. 167.
315. Mexican Law, tit. VI, ch. III, art. 170.
316. Id.
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3. Administrative Sanctions and Appeals
Administrative sanctions can be imposed on violators of

this law by SEDESOL, who has the power "in federal matters
not specifically reserved to another agency"3 17 to impose
these sanctions. When appropriate, the state and local gov-
ernments can also impose sanctions. Possible sanctions in-
clude fines, temporary or final closures, or even
"administrative arrest" for up to thirty-six hours.3 18 Subse-
quent continuation of infractions can lead to a doubling of
fines. 319 Additionally, if the "gravity of the infraction so war-
rants," the authority imposing sanctions is compelled to "re-
quest the grantor who extended it to suspend, revoke, or
cancel the concession, permit, license, and generally, any au-
thorizations granted for realization of commercial, industrial,
or service activities, or for use of natural resources that gave
rise to the infraction."3 20 A sanction can be appealed within
fifteen days of receiving notice.321 This appeal is called an
"appeal on nonconformity" and must be in writing.3 22 If the
appeal is submitted in a timely fashion, the governmental
agency has fifteen days to examine the evidence presented.3 23

In the meantime, execution of the suspension can, itself, be
suspended until the appeal is processed. 324

4. Criminal Sanctions
Federal criminal charges may arise in cases of flagrant

violations or by formal accusation by SEDESOL.325 Any de-
fendant accused of such violations can receive a prison sen-
tence ranging from three months to six years, and a fine
ranging from one hundred to 10,000 days of "general mini-
mum wage in effect in the Federal District."326 If the defend-

317. Id. ch. IV, art. 171.
318. Id.
319. Mexican Law, tit. VI, ch. IV, art. 171.
320. Id. art. 172.
321. Id. ch. V, art. 176.
322. Id. art. 177.
323. Mexican Law, tit. VI, ch. V, art. 179.
324. Id. art. 180.
325. Id. ch. VI, art. 182.
326. Id. art. 183.
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ant is charged with an action involving hazardous activities
which have been effected in a population center, the prison
sentence can have three more years added to it and the fine
can be increased to 20,000 days of minimum wage value. 327

5. Public Denunciation

The last tool of enforcement presented in the Mexican
law is the filing of a public denunciation. 328 This provision is
similar, but not quite equivalent to a citizen suit provision.
The provision allows anyone to file a "denunciation... of any
fact, act or omission.., that produces ecological imbalance or
injury to the environment, in contravention to the provisions
of this law and the other provisions that regulate subjects re-
lated to environmental protection and preservation and resto-
ration of ecological equilibrium."3 29 Such a denunciation is to
be filed with SEDESOL, or the municipal authority if neces-
sary.330 SEDESOL, or the appropriate local authority, then
has the responsibility to investigate the "facts denounced"331

and to notify the filer of their investigation.3 3 2 If the investi-
gation produces sufficient evidence of liability, the sanctions
described above can then be imposed on the responsible
party.333

V. Venezuela's Land Use Planning Act of 1983334

Unlike the other laws reviewed by this article, the Vene-
zuelan Land Use Planning Act of 1983 is not an all-encom-
passing framework for nation-wide environmental protection.
It is included here because of its novel approach in adopting a
framework that seeks to protect the environment through

327. Mexican Law, tit. VI, ch. VI, art. 183.
328. Id. ch. VII, art. 189.
329. Id.
330. Id.
331. Mexican Law, tit. VI, ch. VII, art. 192.
332. Id. art. 193.
333. Id. art. 192.
334. Venezuelan Land Use Planning Act, Gaceta Oficial de la Repfblica de

Venezuela, Ley 3.238 (Venez.), reprinted in FOOD AND AGRICULTURE
ORGANIZATION OF THE UNITED NATIONS, 33 FOOD & AGRic. LEGIS., Dec. 1984, at
9 (hereinafter Venezuelan Law).
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land use planning strategies. Although this act has yet to be
implemented in Venezuela, it speaks to the importance that
the Venezuelan legislature has placed on land use regulation
as an effective means of protecting the environment.

A. Objectives

The Venezuelan Land Use Planning Act of 1983 inte-
grates a land use planning approach with the need to take
into account the long-term economic and social development
of the nation.335 It defines land use planning as the:

regulation and promotion of the siting of human settle-
ments and of the economic and social activities of the popu-
lation, and the development of the territory with a view to
securing harmony between the greatest possible welfare of
the people, optimum use of natural resources, and the pro-
tection and enhancement of the environment .... 336

The different elements of land use planning include:

1. identification of the optimum uses of the territory;
2. determination of forward criteria and principles;
3. optimum distribution of wealth;
4. harmonious regional development;
5. integrated agricultural development and country

planning;
6. the process of urbanization and urban

deconcentration;
7. decentralization and siting of industry;
8. the layout of transport networks;
9. environment[al] protection and the conservation and

rational use of natural resources;
10. administrative decentralization; and
11. the promotion of public and private activities cultivat-

ing citizen participation.337

335. Id. tit. I, § 1.
336. Id. § 2.
337. Id. § 3.
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Public agencies are given the responsibility to develop,
approve, manage, execute, and control land use plans. 338

These agencies are responsible for the issuance and enforce-
ment of regulations necessary to achieve these plans.339 The
law calls for the creation of a National Land Use Plan.340

This plan is composed of the following sub-plans: (a) regional
land use plans, (b) national plans for natural resource use
and other sectoral plans, (c) town plans, (d) plans for areas
placed under special administration, and (e) any other land
use plans called for in the interest of the country's integrated
development. 341 Overall authority over the National Land
Use Plan (NLUP) is granted to the President of the Republic
and the Council of Ministers. 342 Any plans made and amend-
ments to them must be published in the national legal publi-
cation (Gaceta Oficial de la Repdblica de Venezuela).343

Implementation of these plans is "obligatory upon both public
agencies and private persons."3 "

B. The National Land Use Plan and its Components

The NLUP and each of its sub-plans are discussed in sep-
arate chapters under Title II of the law. The NLUP sets up
general guidelines to be addressed by the different sub-
plans. 345 The breadth of subjects contained in the NLUP 34 6

338. Venezuelan Law, tit. I, § 4.
339. Id. §4.
340. Id. § 5.
341. Id.
342. Venezuelan Law, tit. I, § 6.
343. Id. § 7.
344. Id.
345. Id. tit. II, chs. I-IV.
346. The guidelines involve the following issues:

1. primary and priority uses to be prescribed for extensive areas
of the national territory, the littoral and marine areas coming
within its zone of influence as determined in relation to its eco-
nomic potential, peculiar conditions and ecological capacity;

2. the siting of the principal industrial, farming, mining and ser-
vice activities;

3. the general lines of the urbanization process and town
planning;

4. the identification of areas placed under special conservation
rules, and under those for the protection and improvement of
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demonstrates that it is to operate as a framework law with
land use as an underlying theme. Of particular note is its
emphasis on the designation of areas for "urbanization" and
"conservation" and the identification and siting of public
projects with regional impacts.347

1. Regional Land Use Plans

The first and major sub-plan of the NLUP gives the Pres-
ident authority to divide the country into regions whose "ter-
ritorial extension may or may not coincide with the territorial
jurisdiction of the respective federal authorities."348 Each re-
gion is then issued a regional land use plan that satisfies cer-
tain issues within the context of that region.349 Those issues
are substantially the same as the general issues discussed for
the NLUP above, but are promulgated with particular re-
gions in mind.

Sectoral Land Use Plans are provided for only in a very
general sense under this act. It is left to the regulations
passed under this act to "make provision for such sectoral

the environment, and of the protection measures necessary for
the respective purposes;

5. the identification of areas where it is necessary to prescribe re-
strictions arising out of the exigencies of security and defense
and the harmonization of the uses of any area with the plans
established for these purposes;

6. natural resource administration policy;
7. the identification and regime of exploitation of natural re-

sources as geared to energy and mining production;
8. the identification and siting of major works projects for the pro-

vision of basic facilities having to do with energy, land, sea and
air communications, the use of water resources, sanitation of
large areas and similar works projects;

9. the general pattern of thoroughfares, including those suitable
for transport purposes;

10. the harmonization of rural development uses and tourist uses;
and

11. a policy of incentives conducive to the implementation of land
use plans.

Venezuelan Law, tit. II, ch. II, § 9.
347. Id.
348. Id. ch. III, § 10.
349. Id. § 11.
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plans and for the procedures to be followed in developing
these."350

2. Land Use Plans In Areas Under Special
Administration

This act places a number of distinct geographical areas
under special jurisdiction to be administered under "special
management rules."3 5 1 All such areas are designated by the
President of the Republic. 352 Automatically falling into this
special area category are: (a) national parks, (b) resource
protection zones, (c) forest reserves, (d) special areas for na-
tional security and defense, (e) wild fauna reserves, (f) wild
fauna refuges, (g) wild fauna sanctuaries, (h) natural monu-
ments, (i) tourist areas, and (j) areas placed subject to special
administration under international treaties.3 53

Other areas may be placed under special management
rules by law.3 54 These include:

(a) areas for integrated natural resource management con-
sisting of tracts of country exhibiting certain characteris-
tics, (b) rural integrated development areas, (c)
environmental protection and reclamation areas, (d) his-
toric, cultural, or archeological sites, (e) national water
reserves, (f) areas for the protection of public works, (g)
critical areas for priority treatment, (h) protected wood-
land, (i) biosphere reserves, and (j) frontier areas as gov-
erned by the overall strategy contemplated in the National
Security and Defense Plan and in keeping with the charac-
teristics peculiar to the respective sectors of the
frontier.355

3. Town Plans
The Venezuelan act contains provisions affecting the mu-

nicipal level. Town plans cover similar issues to those cov-

350. Venezuelan Law, tit. II, ch. IV, § 14.
351. Id. ch. V, § 16.
352. Id. § 17.
353. Id. § 15.
354. Venezuelan law, tit. II, ch. V, § 16.
355. Id.
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ered by most municipal zoning ordinances in the United
States. 356 Thus, as a framework for natural resource and en-
vironmental protection, the act's ultimate effect is achieved
through grass roots municipal land use planning, within a
larger context. This is similar to the approach taken in the
United States, except that town-level regulations under this
act must reflect the aims of the national plan.3 57 This com-
prehensive approach allows Venezuela to achieve environ-
mental protection as its towns develop in a rational manner,
each following a general standard while tailoring its own plan
to its specific situation.358

C. Development and Approval of Land Use Plans

The Venezuelan act authorizes the formation of a new in-
stitutional structure to formulate and implement the NLUP.
Title III, Chapter I of the act creates the National Land Use
Planning Committee.3 59 This committee is headed by the
Chief of the Central Coordination and Planning Office.3 60 Its
membership consists of representatives of the Ministries of
the Environment and Renewable Natural Resources, Internal
Affairs, Defense, Development, Agriculture, Energy and
Mines, Transport and Communications, Urban Development,
and representatives of the Permanent Secretariat of the Na-
tional Security and Defense Council.36 1 Each region is simi-
larly served by a Regional Land Use Planning Committee
"under the presidency of the agency responsible for regional
planning tasks."36 2

It is the duty of these national and regional committees
to develop their proposed plans for approval by the appropri-
ate body.363 Once approval has taken place, responsibility for
monitoring the implementation of the NLUP is given to the

356. Id. ch. VI, § 19.
357. Id. § 18.
358. Venezuelan Law, tit. II, ch. VI, § 19.
359. Id. tit. III, ch. I, § 20.
360. Id.
361. Id. § 20.
362. Venezuelan Law, tit. III, ch. I, § 21.
363. Id. §§ 22, 23.
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Ministry of the Environment and Renewable Natural Re-
sources, and to the "governors of respective states acting in
their capacity as agents of the National Executive as pro-
vided under such powers as it may delegate to them."364

1. Monitoring of Implementation
Monitoring the implementation of regional land use

plans is the responsibility of the governors of the states.
These governors must act "with the advice of the Regional
Land Use Planning Committee."365 Monitoring with respect
to areas under special administration is carried out by the
appropriately charged agency. 366 For example, monitoring of
plans made for farming areas is carried out by the Ministry of
Agriculture. 367

Monitoring town plan implementation is left to the mu-
nicipalities themselves as well as "other local units."368 Mon-
itoring the implementation of "other plans contemplated in
this Act shall be the responsibility of the agencies of the Cen-
tral, state, or municipal administrative authorities as the ap-
plicable laws require ratione materiae."369

2. Administrative Approvals
Administrative review by the Ministry of Environment

and Renewable Natural Resources is required for any deci-
sions "taken by the agencies of the National Public Adminis-
tration . . . with national [land use] implications."3 70

Decisions taken by those same agencies or by regional devel-
opment corporations which have regional-level implications,
must be approved by governors of the "units concerned." 371

Finally, decisions taken by such agencies or by "regional au-
thorities or those of states, affecting land areas or the occupa-

364. Id. tit. IV, ch. II, § 43.
365. Id. § 44.
366. Venezuelan Law, tit. IV, ch. II, § 46.
367. Id. § 46(e).
368. Id. § 47.
369. Id. § 48. Ratione materiae translates as: by reason of the matter in-

volved; in consequence of, from the nature, or the subject matter.
370. Venezuelan Law, tit. IV, ch. III, § 49.
371. Id. § 50.
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tion of these within urban areas," require approval by the
appropriate municipal authorities. 372

Administrative review akin to a permitting scheme is re-
quired by this act.37 3 Activities undertaken by "individuals
or private bodies entailing occupation of land areas" must re-
ceive prior authorization from the appropriate national,
state, or local authority. 374 These individuals or private enti-
ties are required to give evidence of proper authorization
before any public agency grants them credit or any other ben-
efit or incentive. 375

3. Forced Review and Permitting

The Ministry of the Environment and Renewable Natu-
ral Resources, state governors, and municipal authorities are
compelled to give a decision on the plan being reviewed
within sixty days.376 If no decision is given by that time, ap-
proval is deemed granted.3 77 This sixty day requirement also
applies to the permitting of activities proposed by individuals
or private bodies.378 If no answer is given to their request for
permission, it is "deemed to have been granted; and the au-
thority concerned shall be under an obligation of issuing an
official record to that effect."379 Thus, a premium is placed on
administrative efficiency under this law, as it is under the
Chilean Framework Law.

D. Effect of NLUP on Private Property

Under this law, private property owners will be bur-
dened by limitations imposed on the use of their land. This,
in itself, does not "give rise to entitlement to compensa-
tion."380 Owners may ask for compensation, however, if the

372. Id. § 51.
373. Id. ch. IV, §§ 53, 55.
374. Venezuelan Law, tit. IV, chs. IV, §§ 53, 55.
375. Id. § 57.
376. Id. §§ 54, 55.
377. Id.
378. Venezuelan Law, tit. IV, ch. IV, §§ 54, 55.
379. Id.
380. Id. tit. V, ch. I, § 63.
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limitations placed on their land cause a "demonstrable, effec-
tive, identifiable, actual and economically quantifiable griev-
ance."381 In these cases, the Act on Expropriation for Public
or Social Utility is applied in determining compensation. 38 2

If implementation of a land use plan causes extinction of
any ownership right, "the appropriate authorities must order
expropriation in keeping with that Act."3 83 This expropria-
tion must take place within a prescribed time limit, after
which failure to carry out expropriation will give the land-
owner compensation for the limitations imposed on his use of
the property.38 4 A ruling is then made as to the uses of that
land "compatible with the purposes of the plan in
question."385

Land use planning at the town level, which results in an
increase of property value, leads to the assessment of a "spe-
cial levy."38 6 This levy is allowed to be a maximum of five
percent of the "enhanced value of the property."387 Proceeds
of this valuation tax are used for public works and urban
services as prescribed by ordinance. 388

Under the same section, any owner undertaking urban
development projects is mandated to give the municipality (at
no charge) any land "needed for thoroughfares, parks, and
municipal services," and to pay for the work required to pre-
pare them.3 8 9

E. Enforcement
Venezuelan law holds administrative agencies accounta-

ble to their objectives. 390 Any administrative action "done in
conflict with land use plans or with the administrative ap-
provals issued pursuant to this Act shall be deemed to be null

381. Id.
382. Venezuelan Law, tit. V, ch. I, § 63.
383. Id. § 64.
384. Id.
385. Id.
386. Venezuelan Law, tit. V, ch. II, § 68.
387. Id.
388. Id.
389. Id.
390. Venezuelan Law, tit. VI, § 70.
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and void and shall not give rise to entitlements in favor of
those for whom such acts and approvals were intended."391

Furthermore, the public officials responsible for the acts in
question incur "disciplinary liability" of a civil or criminal na-
ture, depending on the injury caused.392 Such persons also
incur "administrative liability" and are subject to punish-
ment by fine.393

Private persons are also held accountable if they act in
"conflict with this Act or land use plans or administrative au-
thorizations granted pursuant to this Act."394 Such persons
may be fined up to 500,000 Bolivares, depending on "the seri-
ousness of their offense, the nature of the activity, and the
magnitude of damage caused to the land area and the envi-
ronment."395 In addition, such persons can be further penal-
ized by the following: disqualification for two years for the
grant of any authorizations contemplated in this Act, seizure
of any implements or machinery used in committing the of-
fense, demolition at the cost of the offender of any works and
building construction installed, and the obligation to make
good the damage caused.396

The law requires397 that grants of credit, benefits, or in-
centives cannot be made without receiving evidence of proper
authorization under the Act; violations of this requirement
are also subject to punishment, 398 including fines of up to
100,000 Bolivares. 399 Furthermore, "where the granting of
security or loans is concerned, the penalty shall consist of a
fine in an amount calculated at between [twenty] and [sixty]
percent of the security or the loan so granted."400 All fines
are "imposed by whatever authority is responsible for moni-

391. Id.
392. Id.
393. Id.
394. Venezuelan Law, tit. VI, § 71.
395. Id.
396. Id. § 72.
397. Id. tit. IV, ch. IV, § 57.
398. Venezuelan Law, tit. VI, § 71.
399. Id. § 73.
400. Id.
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toring and implementation of plans, and the proceeds from
this source shall be credited to that authority's holdings."40 1

VI. A Comparison of the Four Different Latin
American Framework Laws

In the past five decades, Latin American countries have
sought to achieve the promise of economic development with-
out great regard for the environmental consequences. Many
businesses have established operations on Latin American
soil to avoid "what they perceive to be an unnecessarily bur-
densome and costly set of environmental regulations in the
United States."40 2 Latin America's movement towards a
democratic, free-trade system and increased trade with devel-
oped countries has bolstered such business interests. 40 3

As the framework laws demonstrate, however, busi-
nesses must keep track of the changing nature of environ-
mental regulation in the south. 40 4 Along with trends
favoring a democratic, free-trade regime, there is an increas-
ing awareness of the need to protect the environment. 40 5

This awareness is overdue in an area that the World Bank
"characterizes as the 'most urbanized and industrialized' part
of the world."40 6 According to the World Bank, Latin America
has the "'urban pollution problems common to many [western
European] countries, as well as the resource management
problems found in much of Africa and Asia.'" 40 7 It is esti-
mated that "more than 50 million people are now exposed to
hazardous levels of air pollution in the region's urban
areas."408

401. Id. § 74.
402. Lawrence J. Jensen, Environmental Regulation in Latin America: A

Rapidly Changing Legal Framework, 8 NAT. RESOURCES & ENV'T., Fall 1993, at
23.

403. Id.
404. Id.
405. Id.
406. Jensen, supra note 402, at 23 (quoting World Bank, Environment and

Development in Latin America and the Caribbean (1992)).
407. Id. (quoting World Bank, Environment and Development in Latin

America and the Caribbean (1992)).
408. Id. at 24.
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A change of environmental consciousness was the neces-
sary first step before taking action to protect the environ-
ment. Where this change of consciousness has occurred,
Latin American countries are faced with how to translate it
into laws and regulations that insure a healthier environ-
ment. The Inter-American Development Bank has concluded
that the legislation of Latin American countries does not de-
fine environmental policy, nor does it create a legal means by
which to enforce it.409 The solution chosen by a few, but
growing number of, Latin American countries is the adoption
of all-encompassing framework laws which provide an effi-
cient means of achieving environmental protection goals.410

The four framework laws described in this article repre-
sent the character of the changed consciousness of each coun-
try's lawmakers and citizens. Each law approaches the
formation of its environmental protection framework with
different levels of specificity and sophistication. These laws
come from four countries which have, on one hand, a similar
set of historical, cultural and religious perspectives, and on
the other, a very distinct set of socio-economic problems they
face as they approach the end of the twentieth century.411 All
four countries have, to some extent, sought economic progress
at the expense of the environment.

While differences exist in the overall strategies for sus-
tainable development of these four countries, several common
elements are identifiable in all their framework laws. To
gain a perspective on how these South American nations view
the utilization of a framework approach to environmental
protection, it is important to look at both their common and
distinct elements.

409. Id. at 24.
410. Jensen, supra note 402, at 24.
411. Id.
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VII. The Common Components of these Laws and
Differences in Approach to Each Component

A. Setting of Objectives
All four of the laws begin by stating their objectives. In

each case the language used in this section forecasts what
can be expected from the law. Brazil's law, for example, is
the simplest of the four laws: Its basic objective is to protect,
enhance, and reclaim the environment while ensuring sus-
tainable socio-economic development. 412 Chilean law, on the
other hand, is much more detailed, aiming to ensure the right
to "live in an environment free of pollution,"413 the right "to
environmental protection [and] preservation of nature,"41 4 as
well as the right to the "conservation of the environmental
heritage."415

B. Implementation Roles Given to Federal, State, and
Local Agencies
All four environmental laws wisely provide for their im-

plementation at the federal, state, and local governmental
levels. They each achieve this, in general, by forming na-
tional and in some cases regional governmental agencies that
integrate the role of all three levels in implementing the
laws.416

C. Environmental Impact Assessment
The environmental framework laws of Brazil, Mexico

and Chile establish procedures for conducting Environmental
Impact Assessments. 41 7 The least detailed provision is found
in the Brazilian law, which is stated in a single sentence
which creates environmental assessment as a discretionary

412. Brazil Law No. 6938, art. 2.
413. Chilean Law 19.300, tit. I, art. I.
414. Id.
415. Id.
416. See supra section II, part III; section III, part III; section IV, part II;

section V, part II.
417. Brazil Law No. 6938, art. 8(11); Chilean Law 19.300, tit. II, para. 2;

Mexican Law, tit. I, ch. IV, arts. 28-35.
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tool.418 Mexico has integrated this process into its permitting
scheme. 419 Chile's law goes into the greatest detail on this
process. Under Chile's law, an entire environmental impact
assessment system is created.420

D. Permitting

1. Regular

Brazil and Mexico incorporate permitting schemes into
their laws to control harmful emissions and lessen environ-
mental impacts of projects instituted by the public or private
sector.421

2. Forced

Chile and Venezuela assure administrative efficiency by
modifying the common permitting scheme to allow for auto-
matic permit issuance if a decision is not promptly reached
after an application is submitted for review. 422 Strict compli-
ance with time limits is thus absolutely necessary for proper
protection of the environment under these laws.

E. Community Participation

Although community participation in implementation is
provided for by all of these laws, some go further than others
in giving the public the additional power necessary to make a
real difference. Chile includes a citizen's suit provision in its
law.423 Mexico's law has no direct citizen suit provision, but
grants the public only the power to make public denounce-
ments of environmentally harmful activities. 424 The lan-
guage of Mexico's provisions makes it optional for
governmental agencies to enter into agreements of coopera-

418. Id.
419. Mexican Law, tit. I, ch. V, arts. 28-35.
420. Chilean Law, 19.300, tit. II, paras. 2-3.
421. Brazil Law No. 6938, art. 10; Mexican Law, tit. IV.
422. Chilean Law 19.300, tit. II, para. 2, arts. 15, 17; Venezuelan Law, tit.

IV, ch. IV, §§ 54. 55.
423. Chilean Law 19.300, tit. III, para. 1, arts. 53-54.
424. Mexican Law, tit. VI, ch. VII.
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tion with civic groups and individuals.425 Brazil includes the
public by designing the membership of its top regulatory
agency to include NGO representatives; however, the Brazil-
ian law has no citizen suit provision. 426

Chile, Mexico and Venezuela use mandatory publication
of governmental agency proposals and actions to increase
public awareness about matters of environmental conse-
quence.427 Publishing under the Mexican and Chilean law
must take place in regular publications of those regions po-
tentially affected. 428 All three laws require publication in the
"Official Gazette" of the respective country. 429

F. Pollution Prevention and Reduction
Mexico, Chile, and Brazil all provide for the setting of

technical standards to prevent and reduce pollution.430 Chile
is surpassed only by Mexico in its effort to provide for a de-
tailed system of pollution prevention and reduction.431 Mex-
ico's planning in this area is expansive, creating specific
strategies for dealing with air, water and land pollution.43 2

G. Protected Area Management
All four laws provide for the maintenance of areas pro-

tected by national resolution or international agreement. 433

While most justify the safeguarding of these regions solely for
environmental reasons, Venezuela adds the justification of
reserving these regions for national defense reasons. 434

425. Id.
426. Brazil Law No. 6938, art. 6(111).
427. Chilean Law 19.300, tit. II, para. 3, arts. 27, 31.
428. See Chilean Law 19.300, tit. II, para. 2, art. 27. See, e.g., Mexican Law,

tit. II, ch. 1, art. 61.
429. See Chilean Law 19.300, tit. II, para. 2, art. 27; Venezuelan Law, tit. V,

ch. 1, § 68. See, e.g., Mexican Law, tit. I, ch. V art. 43.
430. See Mexican Law, tit. I, ch. V, arts. 36-37, tit. IV; Brazil Law No. 6938,

arts. 8, 9(I), 17; Chilean Law 19.300, tit. II, para. 4.
431. See Mexican Law, tit. I, ch. V, arts. 36-37, tit. IV; Chilean Law 19.300,

tit. II, para. 4.
432. See Mexican Law, tit. IV.
433. Brazil Law No. 6938, art. 18; Chilean Law 19.300, tit. II, para. 4; Mexi-

can Law, tit. I, ch. V, art. 38, tit. II; Venezuelan Law, tit. II, ch. IV.
434. Venezuelan Law, tit. II, ch. IV, art. 16(10).
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H. Land Use Planning

This subject is touched upon by all the laws. Brazil's law
to some extent, and Mexico's law to a greater extent, focus on
the need to utilize land use planning to ensure the achieve-
ment of their goals.435 The Venezuelan law is, of course, the
most expansive in its treatment of this area. Venezuela pro-
vides a methodology by which to implement land use plans,
while at the same time providing for numerous other environ-
mental concerns through such planning.436 Thus, although
the Venezuelan law is a framework for land use planning, it
still provides for several of the basic features found in the
other three laws.437

I. Resource Management

All but the Venezuelan law provide for the rational use of
renewable and non-renewable resources. 438 Chile and Mex-
ico give specific attention to this subject, and both specifically
include endangered species protection. 439

J. Education and Research

The laws of Brazil, Chile and Mexico all address the need
for greater environmental education and research. Chile and
Mexico include specific provisions;440 each has developed
original methods of using their current and developing infor-
mation base to help.44 1 Brazil includes a provision in its law
requiring the formation of a database of companies and indi-

435. Brazil Law No. 6938, art. 9; Mexican law, tit. I ch. V, arts. 19-27.
436. See Venezuelan Law, tit. I, § 3(9), tit. II, ch. II, § 9.
437. See, e.g., Venezuelan Law, tit. II, ch. IV (providing for the protection of

certain areas).
438. Brazil Law No. 6938, art. 13; Chilean Law 19.300, tit. II, para. 6, arts.

41-2; Mexican Law, tit. III.
439. Chilean Law 19.300, tit. II, para. 6, art 42; Mexican Law, tit. III, ch. I,

art. 89(X) & ch. II.
440. Chilean Law 19.300, tit. II, para. 1, art. 6, Mexican Law, tit. I, ch. V,

arts. 39-41.
441. Chilean Law 19.300, tit. II, para. 1, art. 8; Mexican Law, tit. 1, ch. V,

arts. 42-3.
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viduals who have expertise in the area of environmental
protection.442

K. Enforcement and Liability

Fortunately, all four countries provide for criminal and
civil enforcement of their laws. 443 Brazil and Chile empha-
size this topic to a greater extent than their counterparts.
This enforcement is triggered by different standards of liabil-
ity in each country. Brazil444 and Mexico 445 have a strict lia-
bility standard for environmental wrongs, while Chile's446

standard requires proof of intent to pollute. Enforcement
under the Venezuelan law even reaches administrators of the
law itself, holding them accountable for Acts promulgated "in
conflict with land use plans."44 7

VIII. Components Emphasized only by the

Chilean Law

A. Environmental Impact Assessment System

Only Chile's framework law contains an organized sys-
tem of evaluation for projects and activities which could have
an adverse effect on the environment. 448 Such a plan is akin
to a procedural law within a general law; it sets forth stan-
dard procedures that are simple enough to be implemented
with some consistency by federal and regional authorities.

This system has built-in flexibility which allows parties
to submit Environmental Impact Studies or Declarations, de-
pending on the proposed project or activity.449 This proce-
dure then incorporates methods for agencies to rule on those

442. Brazil Law No. 6938, art. 17.
443. Mexican Law, tit. VI; Chilean Law 19.300, tit. III; Brazil Law No. 6938

arts. 14-6; Venezuelan Law, tit. VI.
444. Brazil Law No. 6938, art. 14(IV)(1).
445. Mexican Law, tit. VI, chs. IV, VI, VII.
446. Chilean Law 19.300, tit. III, para. 1, art. 51.
447. Venezuelan Law, tit. VI, § 70.
448. Chilean Law 19.300, tit. II, para. 2.
449. Chilean Law 19.300, tit. II, para. 2, arts. 8, 11, 18.
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submissions, 450 as well as the methods for parties to chal-
lenge those rulings. 45 1

B. Environmental Protection Fund

This tool would seem to be a prerequisite of all four laws,
but is found only in the Chilean law. 452 This fund is one of
the key ways that Chile can profit from the growing environ-
mental consciousness and then use the money in an organ-
ized, focused manner.

C. Procedure for Contesting Rulings and Standards

Although it may at first seem superfluous for a frame-
work to include such a provision, it can be one of the vital
parts of the law. This provision, if included in the other laws,
can prove invaluable in making the goals of the law a reality.
This provision enables a party to comply with the require-
ments of the law with the knowledge that a mechanism exists
to prevent unfair action by a government agency.453

D. Inter-agency Cooperation

While other countries alluded to this subject within other
sections of their laws,454 Chile's law incorporates a separate
section which deals specifically with this subject. 455 Inter-
governmental agency cooperation is vital for the implementa-
tion of such an all-encompassing law. Having this provision
makes it easier for agencies to achieve cooperation in an or-
ganized and efficient manner.

VIII. Conclusion

While each of these laws establishes a framework for
managing natural resources and protecting the environment,

450. Id. arts. 15-19.
451. Id. art. 20.
452. Id. tit. V.
453. Chilean Law 19.300, tit. II, para. 2, art. 20.
454. See, e.g., Brazil Law No. 6938, art. 2; Mexican Law, tit. I, ch. II; Vene-

zuelan Law, tit. I, § 3.
455. Chilean Law 19.300, tit. II, para. 2, arts. 23-4.
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each takes a distinct approach. Venezuela's law approaches
that goal through land use planning. Brazil's is very general.
Chile's law emphasizes the role of the national government
and includes great detail regarding the implementation of its
environmental assessment process. Mexico's law, like
Chile's, involves greater state and local autonomy and
participation.

In the aggregate, these four laws demonstrate that there
is no single method of designing legal frameworks to promote
sustainable development in the Americas. Each country will
inevitably create a law that respects its own history, culture,
and political character. These laws, which have been ana-
lyzed here only as adopted, not as implemented, provide a
menu to consider as this process unfolds in Latin America.
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