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Abstract

This article explores the origins of constitutions, and within them, levels of power concentration
in the Executive branch. By looking at the 10 cases of constitutional rewrite in Latin America
and several cases of aborted change since the 1980s, | develop a theory of constitutional
change based on the notion of power asymmetries, defined as the power differential between
incumbents and opposition forces at the negotiations. Under conditions of reduced power
asymmetry, i.e., when both incumbents and opposition forces enjoy comparable levels of
power, constituent assemblies are more likely yield constitutions that curtail presidential
powers relative to the status quo. When the opposition is weak, assemblies will instead expand
presidential powers. When the incumbent is weak, he or she will abort the process of
constitutional rewrite. | conclude with a brief discussion of how this finding challenges some

structuralist prescriptions for democratic renewal.



This article addresses two questions that are central to comparativists in general and
Latin Americanists in particular. First, what are the origins of institutions, and specifically,
constitutions? Significant research exists on the effects of different types of institutions, even
constitutions,1 but less is known about their origins.2

Second, what are the origins of different forms of presidential powers in new
constitutions? Research has shown that democratic constitutions vary according to how much
power they grant to the executive branch.® But less is known about the conditions that give
rise to such variation.

This article examines these two questions by looking at the experience of Latin America.
The region is known worldwide as the land of presidentialism. It should also be known as the
land of constitutional rewrite. Since the transition to democracy in the late 1970s, the region

has seen ten cases of major constitutional rewrite:* Nicaragua (1987), Brazil (1988), Paraguay

' For example, Reynolds 2002; Persson and Tabellini 2003.

* Research on the origins of constitutions is in its infancy. For Latin America, the best papers are
Negretto (2009), Nolte (2009) and Hartlyn and Luna (2009).

? Shugart and Carey 1992.

* Constitutional change occurs through two mechanisms: complete rewrites (replacement) and
amendments. This paper looks at rewrites only, although change through amendment has
been significant. Nolte, for instance, counts 312 amendments in Latin America between 1978-
2008. This paper will not look at the amendment process since it “responds to a different

logic:” amendments are narrower in scope, are approved by a smaller number of actors



(1991), Colombia (1991), Argentina (1994), Peru (1995), Ecuador (1997), Venezuela (1999),
Ecuador (2008), and Bolivia (2009).> All these post-transition rewrites occurred through highly
participatory processes, that is, through constituent assemblies composed of elected delegates,
rather than by negotiations among a restricted circle of elites.

None of these assemblies abolished presidentialism. But the resulting documents
changed presidential powers in different directions. Some assemblies expanded presidential
powers relative to the status quo; others hardly changed, while still others reduced presidential
powers. These cases thus provide an opportunity to study the factors that give rise to
constitutions, and within each constitution, levels of power concentration, while controlling for
historical era and region.

| will argue that this variation in presidential powers is the result of power asymmetries
between incumbent (/) and opposition (O) forces. | define power asymmetry as the power
differential between these actors. At the most basic level, cases can display three forms of
asymmetry: [ and O can have comparable levels of power (reduced asymmetry); I can be far

stronger than O (large pro-/ asymmetry); or O can be far stronger than / (negative, or pro-O

(usually, the Executive branch in conjunction with a few parliamentarians, and tend to be
mostly about policy- related matters (see Nolte 2009:8; see also Hartlyn and Luna 2009).

> The 1983 El Salvador and 1985 Guatemala constitutional rewrites are not included because
they were enacted under authoritarian settings (a non-elected government).

® On the different ways in which constitutions can change, especially the distinction among
legislature-based, constituent assembly-based, and president-based changes, see Elkins,

Ginsburg and Blount 2009.



asymmetry). My argument is that conditions of reduced asymmetry yield constitutions that
lessen presidential powers. Large asymmetry, in contrast, yields constitutions that expand
presidential powers, and negative asymmetry increases the chances of / aborting constitutional
rewrites. These propositions are based on the premise that, in the politics of constitutional
change, Is prefer expanding presidential powers, while Os prefer instead to expand the powers
of non-Executive branches. In short, power asymmetries determine each actor’s bargaining

power, and thus, the incidence and content of constitutions.

I. Constitutions as Pacts

A fruitful starting point for generating a theory about the origins and content of
constitutions is to draw from the literature on democratic pacts, which flourished in the late
1980s when transitology, or the study of transitions to democracy, was in vogue. The literature
defines pacts as any agreement or compromise among political forces. Pacts can be as simple
as a document of understanding about procedures or policies, or they can be as encompassing
as a national constitution. A constitution, in turn, can be defined as the “codes of norms which
aspire to regulate the allocation of powers, functions, and duties among the various agencies
and officers of government, and to define the relationship between these and the public. Like
pacts, constitutions typically emerge as a result of negotiations among actors with different

bargaining power.

Also like pacts, democratic constitutions are quintessential functional institutions: actors

draft and sign them hoping restrain their counterparts and mitigate their own political



insecurity. Because pacts are meant to serve as antidotes to polarization and mutual suspicion,
they help pave the way for democratization.” They are also a mechanism through which actors

offer concessions to their opponents in return for some gains.?

What determines whether these constitutional pacts will emerge, and whether they will
in fact offer solutions to political insecurity? The theoretical challenge is to specify the
conditions that generate the different strategies that actors adopt when making pacts,9 or for
our purposes, constitutions. Constitutions can take multiple forms and occur in very diverse
political settings. Yet, there is one simple distinction in pact-making that shape the key
contours of the outcome: the balance of forces among signatories. If the balance of power
among signatories is deeply asymmetrical, the constitution either does not get rewritten, or if

changed, becomes intensely biased toward I’s preference.

Il Pacts as Bargaining Outcomes

Arguments about successful pact bargaining are predicated on four basic claims. First,
successful democratic pact-making, in fact, all forms of rights-granting, depend on the strategic

interaction between two sides of elites—namely, /s and 0s.'° Second, pact-making depends on

" 0'Donnell and Schmitter 1986; Di Palma 1990; Karl 1990, 1-23; Karl and Schmitter 1991, 269-
84; Przeworski 1991; Reynolds 2002.

® Acemoglu and Robinson 2006.

? See Snyder and Mahoney 1999.

1% przeworski 1991; Higley and Gunther 1992; Tilly 1992; Negretto 1998; Tilly 1998.



the prevalence of soft-liners on each side.'* Soft-liners are actors who prefer to deal with
opponents through peaceful, rule-bound competition rather than through open confrontation
or noncooperation.”? Third, successful pact-making depends on “mutual guarantees.” Each
actor must offer guarantees that it will not threaten the “vital interests” of counterparts.”> And
finally, as a corollary to the previous point, the most important guarantee that must be offered

is “credible bounds on the behavior of political officials.”**

Yet, this picture, however rich, is theoretically incomplete. First, except for the
proposition that soft-line strategies must prevail, these arguments are mostly prescriptive,
outlining the contours of a successful pact, rather than the conditions that lead to their

emergence.

Second, the prevalence of soft-liners is not enough to explain the propensity of pacts to
yield condition four; namely, lowering the stakes of holding office. There is no question that
democratic pact-making requires /s to adopt a soft-line position: it must agree to offer
concessions to opponents and, more crucially, accept rules of self-restraint. But / will only agree
to rules of self-restraint if it feels sufficiently pressured to do so. As Kantor'® argued decades

ago in his study of Latin American constitutions, the way to limit the power of the president is

1 0'Donnell and Schmitter 1986.

' Linz 1978.

'3 Karl 1990; Karl and Schmitter 1991.

% Schedler, Plattner et al. 1999; North, Summerhill et al. 2000, 23-29; Weingast 2004.

1> Kantor 1977.



to create “competing centres of power.” For those power centers to emerge, O must be
relatively strong (an institutional condition) and willing to exert pressure (a strategic condition).
O therefore cannot be as moderate as .'® If O doesn’t pressure / sufficiently, / will not have an
incentive to yield.'” Essentially, /s propensity to be moderate may depend on O’s propensity to

pressure.

Yet, as O’Donnell and Schmitter emphasized, O must not be excessive either. If O
becomes too threatening, it will scare / and thus ruin the chance of a negotiation. Thus, when
Acemoglu and Robinson®® talk about democracy arising through revolutionary means, they may
be going overboard. In the face of hard-core confrontation, or even insurgency, rulers are more
(or equally) likely to turn to guns in self-defense than to pact-making; and if they cannot repress
(because the costs of repressing are high), they will at least seek to split the opposition:

negotiate with some and repress the others, which is not a fully democratic result.

O’s central dilemma in the politics of democratic pact-making is therefore that it must
offer a combination of some hard-line resistance (to force / to concede) and also some degree
of moderation (to offer incentives for / to negotiate). It cannot be one or the other: it must be

both, as hard as that may sound.

16 Bermeo 1997.
Y Tilly 1992; Tilly 1998.

'8 Acemoglu and Robinson 2006.



For these reason, high pro-/ asymmetry is fatal for a balanced outcome.* With few
seats, O will lack the necessary bargaining leverage to extract favorable concessions from /. O
needs bargaining leverage because it has a particularly ambitious agenda, perhaps more so
than 1s.° O needs the constitution to offer not just protection (or minimum guarantees), but
also provisions that make it easier for it to leave its opposition status.?! This is the paradox of
constitution-making: O needs the most out of the pact; yet, it often faces the risk of being the

weaker party in the negotiation.

The point of the discussion thus far is to demonstrate that the balance of forces
between / and O helps to explain both the pact and whether the pact will offer new
oy . - 22 23 24 25
opportunities and new restraints on /. Following Kantor,” Geddes,”” Colomer,”” Bermeo,
Negretto,” Hartlyn and Luna,?’ | posit that under conditions of reduced asymmetry (e.g., where

I 'and O are both strong), constitutional negotiations will impose limits on I’s preferences. As

% Arato 2005, 17.

* Horowitz 2002, 27.

?! Lijphart 1991,72-84; Lijphart 1992.
*? Kantor 1977.

23 Geddes 1994.

** Colomer 1995, 74-85.

*> Bermeo 1997, 305-22.

%6 Negretto 1998; 2001; 2002.

*” Hartlyn and Luna 2009.
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Olson argues, democracy emerges when there is a “broadly equal dispersion of power that

makes it imprudent for any leader or group to attempt to overpower the other.” *®

Under large
asymmetry, on the other hand, / has no incentive to offer guarantees to O because it does not

fearit, and O is not strong enough to compel / to yield.

Il. A Bargaining Model with Power Asymmetries

Figures 1, 2 and 3 offer a simple diagram of my argument. In approaching the prospects
of constitutional rewrite, both / and O want to maximize their respective formal powers. Thus, |
prefers to move the status quo (SQs) northwardly toward ideal point x;, and O prefers to move
easterly toward ideal point xo (see Figure 1). P, represents I's preference frontier; points to the
right of P,will be rejected by /. Likewise, Po represents O’s preference frontier: points to the left

will be rejected by O. The shaded petal represents the agreement zone, or win-set.

[Figure 1]

Figure 1 does not capture each actor’s bargaining power, and thus, whether the
negotiations will fall inside or outside the shaded area. My contention is that power asymmetry
determines bargaining power. Figure 1 can be adapted to represent the status quo, not in
terms of formal powers (as specified by how the existing constitution distributes formal
powers), but in terms of power asymmetry: each actor’s share of votes/seats in a given
election/institution. Figure 2 captures this adaptation. Point SQp, in Figure 2 represents a

situation of reduced asymmetry between / and O. Since by definition each actor has

28 Olson 2000, 31.
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comparable bargaining power, each will be able to restrain the other. Thus, the negotiations
will move diagonally into the shaded area (rather than northwardly or easterly). Figure 2 thus
shows that reduced asymmetry will yield an agreement in which both / and O will win and lose

some, and neither will win significantly more than the other.

[Figure 2]

Figure 3 represents large, pro-/ power asymmetry. | enjoys more bargaining power to
push the status quo in its desired direction, increasing the chance of moving outside the
common agreement space. / will win far more than O, and O will find the outcome displeasing.
Likewise, under negative asymmetry (not diagrammed), O is able to push the negotiations
outside the shaded area, but into I's rejection zone. In that case, / will have every incentive,

and probably sufficient formal powers, to abort the process of pact-making.

[Figure 3]

V. Pivotal issues: Taming or Expanding Presidential Powers

| have discussed the actors and factors that determine who wins in pact-making, but not
the issues over which they fight. The politics of constitutional change engages a multitude of
issues that vary across countries and times. However, one issue seems common to all
democracies: how much to tame or expand presidential powers.

Armony and Schamis argue that all majority-based democracies are susceptible to

presidents who “strive for greater autonomy...circumvent congressional and judicial
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oversight...and ultimately thwart[ing] the principle of separation of powers.” If all
democracies face a “perpetual tension” between the impulse of executives to expand their
powers, and the countervailing tendency of groups (in office or in society) to control and
oversee the Executive branch, these tensions are even more conspicuous during constitutional
processes. As Elkins, Ginsburg and Blount argue, actors will want to maximize the power of the

office they hold (what they call “self-dealing). *°

This means that pro-/ forces typically push for
presidential powers, what Hartlyn and Luna (2009) refer to as “power concentration,” while
opponents seek power diffusion.

In Latin America, the sectors of Os that most strongly resisted power concentration (on
the presidency) were the organized political parties in the opposition. They were cognizant of
the fact that hyperpresidentialism, in the short term, hurts opposition parties the most. They
thus approached the politics of constitution-making with a strong preference on behalf of

lessening power concentration and expanding instead the powers of non-Executive branch

institutions (where they have a presence).

V. Hypotheses and Case Justification

2 See Armony and Schamis 2005, 116-117.
*® On how I's demand for more presidential powers rose in Latin America since the 1980s, see

O’Donnell’s (1994) famous essay on “delegative democracy,” which is both a summary and a

normative lamentation of this heightened demand.
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Now that we have specified the different actors (/ and O) and factors (power
asymmetries) that shape constitutional contents, as well as a pivotal issue of negotiations

(presidential powers), we can formulate a set of hypotheses:

H1: Under conditions of expanded asymmetry, assemblies will yield constitutions that

increase power concentration (i.e., expansion of presidential powers).

H2: Under conditions of reduced asymmetry, assemblies will yield constitutions that
diffuse power (reduction in presidential powers), if the status quo constitution was too

biased toward Executive powers.

H3: Under conditions of reduced asymmetry, assemblies will not reduce presidential
powers significantly, if the status quo constitution was not too biased toward power

concentration.

There is one more issue to consider: there are two measurements of power asymmetry
that matter. The first is what could be called “institutional asymmetry”: the distance between /

and O within any given political institution such as Congress, governorships, party votes.>* The

1 Amorim Neto (2002) applies a similar argument to Executive-legislative relations under

fragmented political party systems, what he calls “cabinet coalescence.”



14

other is what could be called “table asymmetry”: the distance between / and O at the

negotiating table itself, measured by share of seats held by each.

In some cases, institutional and table asymmetries will be dealigned: the power
differential at the negotiating table might differ from the power differential throughout the
political system as a whole. For instance, O can end up with more power (shares of seats) in
the constituent assembly than it obtained in the most recent electoral contest or in Congress,
and vice versa. In the former type of dealignment, the resulting constitution will yield more
victories for O (H2 and H3). In the latter, the resulting constitution will yield not only far more
victories for / (H1), but also increase the probability political instability in the short term. O will
be insufficiently powerful to stop / from prevailing at the negotiations (due to low table
asymmetry), but sufficiently powerful to disrupt implementation (due to strong pro-O

institutional asymmetry). Thus, | offer the following “dealighment” hypothesis:

H4: If table asymmetry is negative (pro-0) and significantly de-aligned with institutional
asymmetry, the assembly will yield a constitution that increases power concentration

and the chance of political unrest, at least in the short term.

| will examine these hypotheses by looking at the 10 Latin American cases of
constitutional change through constituent assemblies. Looking at 10 cases offers some
advantages over the more traditional single-case study or large-n studies of constitutional

change. The merit of single case studies is that the researcher can draw from a variety of
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authoritative sources to understand subtleties and trace causal and effect mechanisms. The
disadvantage is uncertainty about generalizability across other cases. The virtue of large-n
studies is, of course, the opposite. Propositions can be generalized because they can be tested
across cases and time spans. However, large-n studies have the disadvantage of being
somewhat blind to the context of constitutions, that is, to pivotal issues, and how those issues
get resolved, which is key to whether constitutions become acceptable or not. Furthermore,
many large-n studies of constitutional change do not test situations of aborted constitutions,

and thus, they can never offer a complete theory about the rise of constitutional change.

By focusing on multiple cases in exclusively one region (Latin America) during only one
historical era, | can examine causal arguments while simultaneously controlling for factors
known to affect constitutions such as regional variables, historical eras, and cultural heritage. |
can also be more sensitive to pivotal issues, in this case, the presidentialism, and thus
understand better the short-term response of actors. And as | will show at the end of the

article, my method will allow me to study instances of aborted change.

VI. Measuring Presidential Powers

My first task is to rank the degree of presidential powers across cases. | developed an
index that expands on Shugart and Carey’s>* seminal work on presidential powers. Shugart and
Carey organize their scores of presidential powers into two broad categories: legislative

powers and non-legislative powers. Since then, other authors have identified additional

32 Shugart and Carey 1992.
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presidential powers, within and outside those categories. My index draws from these authors,
especially Hartlyn and Luna,*® Lutz,** Alberts,* and Bejarano.36 In addition, | added my own
categories, based on my reading of key items that emerged in the new Latin American
constitutions (see Appendix 1). Country codings are available from the author.

The scorecard produced a raw score for each constitution, which | then converted into
an index ranging from 0 (no presidential powers) to 1.0 (full presidential powers). In a
democracy, values approaching 0 and 1 are untenable, by definition: all democracies rely on an
executive branch, which makes 0 impossible, and on limited government, which makes 1 also
impossible. Thus, in my index of presidential powers, democracies are expected to vary within
a narrow range that never comes close to either 0 or 1.

Graph 1 shows the pre and after scores for each Latin American case of constitutional
rewrite. The outcomes vary starkly. But before discussing this variation, | would like to offer a
word about the index’s reliability. The index is very clear about two of the most studied cases
of constitutional change in the 1990s: Alberto Fujimori’s constitution in Peru (1993), which
expanded presidential powers, and César Gaviria’s constitution in Colombia (1991), which
curtailed presidential powers. This result is perfectly consistent with what the qualitative
literature on these cases has concluded. That my index reflects well what the qualitative

literature documents adds confidence on its reliability.

** Hartlyn and Luna 2009.
3% Lutz 2006.
3> Alberts 2006.

36 Bejarano 2006.
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[Graph 1]

Nevertheless, this index is not perfect, on at least two counts. First, it measures
presidential powers mostly in terms of the relationship between the Executive Branch and the
other branches of government, while ignoring other dimensions, such as the electoral system
and party regulations, and offering rather basic measurements of the state’s role in the
economy and variations in subnational powers. Second, the index assigns equal weight to
every category, when in reality, some categories may be far more important than others in
general, or across countries, or across time. For this reason, it is better to use the index less as
a way to rank countries among each other, and more as a way to gauge in change within

countries, which is exactly how | propose to use the index.

VII. Hypotheses 1, 2 and 3

Overall, the index reveals three clusters of outcomes (Graph 1): Peru (1993), Venezuela
(1999), and Ecuador (2008) expanded presidential powers. Nicaragua (1987), Paraguay (1992),
Ecuador (1998) and Colombia (1991) reduced presidential powers. Argentina and Brazil show
small movements, while Bolivia goes back and forth.

[Graph 1]

To what extent do power asymmetries explain these outcomes? Table 1 shows one
measure of institutional power asymmetry for each case: electoral results in the most recent
election prior to the formation of the constituent assembly. It also shows table asymmetries:
distribution of seats at the negotiating body. Despite the variety of triggering circumstances,

most Is confronted (to their surprise) significantly reduced table asymmetries at the constituent
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assemblies. This was true even in Argentina, Peru, and Bolivia where presidents Carlos
Menem, Fujimori, and Evo Morales expected large table asymmetries given their high approval
ratings in public opinion polls*” and yet received constituent assemblies that had less than
favorable table asymmetries. The sole exceptions were Venezuela 1999 and Ecuador 2008,
where table asymmetries were greater than / anticipated or enjoyed previously.

Table 1 shows the hypotheses confirmed by each case. Negative or reduced table
asymmetries are associated with reduced presidentialism: Nicaragua, Colombia, Ecuador 08,
Argentina, and Bolivia 09. Large table asymmetries are associated with expanded presidential
powers: Ecuador 08, Peru, Venezuela, and Bolivia 08.

[Table 1]

Graph 2 illustrates this relationship more clearly. It compares table asymmetries
(vertical axis) with percent change in the index between the the status quo ante and the new
constitution. As table asymmetry moves from negative to positive values, presidential powers
rise.

[Graph 2]

Paraguay and Nicaragua specifically support H2. The status quo ante had excessive
power concentration (constitutions from the authoritarian era) and table asymmetry was far
lower than institutional asymmetry in both cases. The result was a reduction in presidential
powers, as is expected of cases undergoing transitions to democracy.

In all cases of reduced table asymmetry, O forces obtained crucial victories, including

curtailment of Executive branch powers, empowerment of non-presidential institutions,

%7 See Kay 1996; Calvert 2002; Gamarra 2007, respectively.
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deepening of decentralization. Small and nontraditional forces obtained more access to
political resources such as state funding. In Argentina and Peru, presidents obtained one of
their most significant preference (consecutive re-election, expanded decree authority, and in
Peru, a smaller, unicameral congress), but they had to concede to O more than they had
planned.*®

In Argentina mutual victories were clearer, confirming H3. As Calvert® argues, Menem
“had to pay a high price” for his re-election concession: a reduction in the presidential
mandate from six to four years, delegation of some presidential powers to a Chief of Cabinet
who can be removed by the legislature, a runoff election, the creation of an autonomous
government in Buenos Aires, an increase in the number of senators. In addition, the new
constitution regulates the president’s leeway to regulate by decree.

The one seemingly inconsistent case is Brazil 88: despite reduced asymmetry, the
constitution retained power concentration,4° which seems to challenge H2. Yet, seen from the
point of view of realized intentions, the case is still consistent with my argument. Despite his
broad popularity, the incumbent José Sarney was unable to increase presidential powers as he
had intended. Sarney was anxious for greater powers because he was engaged in a losing
battle against runaway inflation. With two severe adjustment plans failing,41 Sarney argued for

greater powers to control fiscal spending. Instead, the 1988 constitution increased the

38 Jones 1997, 290-98; Schmidt 2000; Llanos 2003, 37-42.
39 Calvert 2002.
%0 Alston, et al. 2005.

*1 plan Cruzado of 1986 and Plan Bresser of 1987.
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national state’s financial commitments to various sectors of society and transferred portions of
federal tax revenues to subnational governments, without requiring them to provide additional

services.

VI. Hypothesis 4: Dealignment

The issue of dealignment between table and institutional asymmetries (H4) deserves
further attention. In some cases, table asymmetries reflected closely the country’s general
distribution of power between / and O. But in other cases, there was dealignment in favor or
either O or I, each with different outcomes in terms of content and effects of constitutional

change.

A Pro-O De-alignment: Colombia 1991 and Nicaragua 1987

There are two clear cases of de-alignment in favor of O, each occurring under Is with
divergent ideological proclivities. The first is Nicaragua 1987. Here, constitutional change
occurred under the auspices of a revolutionary-leftist /, president Daniel Ortega of the Frente
Sandinista de Liberacién Nacional (FSLN). In the 1984 legislative elections—billed as the
preamble to a constituent assembly— the FSLN won a comfortable power advantage (see Table
1). Yet, the FSLN decided to carry out the constitutional rewrite through a political subsidy:
The FSLN-dominated legislature appointed a commission composed of 12 members from the

FSLN and 10 members from other parties. Essentially, / agreed to a smaller proportion of seats
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than it held in the legislature,** thereby reducing asymmetry from 26.5 in the legislature to 9.0
at the negotiating table.*> While right-wing parties were excluded,** the key point is that table
asymmetry became dealigned from institutional asymmetry in the direction of O.

The result was a reduction in presidential powers. This is clear in comparison to two
benchmarks. The first is the last Somoza constitution of 1974 (see Graph 1), which, although
“bogus”* because Somoza ruled by fiat, did contain some “advanced elements,”*® including
separation of power, a prohibition on re-election, and a wide array of social rights. A second
benchmark is the “Fundamental Statutes of the Republic,” the short document that served as
the de facto Sandinista constitution between 1979 and 1987 and which justified FSLN rule by
fiat.*” Relative to either benchmark, the 1987 Constitution reduced presidential powers and
included “liberal” elements such as four separate branches of government and the multiparty
system.48 The resulting power diffusion partly explains why so many O delegates (74 percent)

agreed to sign the 1987 Constitution and why the ruling party had to resort to govern by decree

after the signing (it felt in need of far more formal powers than the constitution granted in

2 Reding 1987.

** Jonas and Stein 1990.

* United States Department of State 1991 (1987).
* Mijeski 1991.

¢ Escovar Fornos 2000, 134.

*7 Azicri 1991; Prevost 1997.

*8 McConnell 1997.
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order to advance its revolutionary agenda), and why O was able to capture the presidency in
1990—previously unavailable channels of contestation were opened.

The second case of dealignment is Colombia 1991. This time, the subsidy to O came
under Gaviria, a president who was Ortega’s ideological opposite, i.e., more committed to a
liberal, market democracy. Yet, like Ortega, Gaviria approved a selection rule for electing
delegates to the constituent assembly that was very favorable to O, yielding a dramatic reversal
from pro-/ institutional asymmetry to a pro-O table symmetry, with no single political bloc
dominating.

Consequently, the 1991 Colombian constitution also curtailed presidential powers. It
introduced the election of governors, gave governors more resources, reduced the presidential
powers in many policy areas, limited the president’s decree powers, and increased the power
of the legislature to overrule presidential veto.*’

These pro-0 political “subsidies” in Nicaragua and Colombia were the result of pressure.
In Nicaragua, sectors of O were well armed (the Contras), and foreign actors (the United States,
the Contadora group) pressed / for accommodation.”® In Colombia, the pressure came mostly
from within. As in Nicaragua, a sector of Colombia’s O was armed (the M-19), but also, the
non-armed sectors (especially the media and the student movement) pressured hard for a

ro-O election rule.”" leading to reduced table asymmetry, and subsequently, to reduction in
p

* Archer and Shugart 1997; Cardenas, Junguito et al. 2004.
50
See Pastor 2002.

>1 van Cott 2000, 54-60.
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presidential powers. This confirm the points that a mix of hard and soft-line opposition was

crucial for abating presidential powers.

B. Pro-/ Dealignment: Venezuela 1999 and Bolivia 2007-09

In contrast, the most extreme case of pro-/ dealignment is Venezuela in 1999, which
explains why Venezuela 1999 is such a regional outlier in terms of expansion of presidential
powers. Atinauguration time in early 1999, Hugo Chavez was overwhelmingly popular, but he
faced negative asymmetry in the legislature. His popularity encouraged him to pursue
constitutional rewrite; his negative asymmetry in Congress encouraged him to avoid the
congressional route, as mandated by the existing constitution. He proposed a constituent
assembly with a selection rule that was deliberately designed to minimize the electoral success
of O forces. The result was a constituent assembly that had the most extreme, pro-/ table
asymmetry in the history of democratic Venezuela and Latin America—88.6 points.>*

The constitutional process was thus a pro-/ affair from the start. The president obtained
almost every one of his wishes. By September 1999, the Constituent Assembly, with the help of
Chavista supporters in the streets, deactivated congress and penalized federal judges who

expressed reservations about the Assembly’s extraordinary powers. The president of the

> Although the total votes obtained by opposition and independent candidates reached
approximately 30 percent, only six made it into the Constitutional Assembly. For an
explanation of how the electoral system and electoral strategies led to this
underrepresentation, see Penfold 1999, Maingdn, Pérez Baralt and Sonntag 2000; Crisp and

Johnson 2001; and Coppedge 2003.
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Supreme Court, Cecilia Sosa, resigned, arguing that the courts preferred to “commit suicide”
than to suffer assassination.”® In November, the directorate of the Assembly approved a decree
restricting the extent of the debate, in order to rush the signing of the constitutions. In
December, a week after the electorate approved the new Constitution, the Constituent
Assembly decreed the “Public Power Transition Regime,” whereby the existing Congress, the
state legislatures, the authorities in the Supreme Court of Justice, Attorney General, the
National Comptroller, and the National Electoral Council were disbanded. The Assembly
proceeded to appoint “provisional authorities” for these posts, including a twenty-one-person
provisional legislature (the Congresillo). These acts shared the same logic—abolishing all
institutions featuring reduced asymmetry, all done in a completely “closed process,” to use the
phrase preferred by Martha Harnecker, one Chavez’s most renowned supporters.54

The result of extreme table asymmetry in 1999 was the largest expansion of presidential
powers in both relative and absolute terms. No doubt, this constitution conferred new rights
on citizens: the constitution is written in gender-inclusive language, creates the mechanism of
popular referenda, and raises traditional social rights (e.g., to education and health) and less
traditional rights (e.g., environmental protection, motherhood, indigenous rights) to the same
levels as political rights.> Furthermore, the president did not obtain the power to rule by
decree in some areas, as in Argentina, Brazil, Ecuador, Paraguay and Peru. These limitations on

presidential powers are important because they mean that presidents still required “partisan

>3 Combellas 2003.
> See Chavez, Harnecker et al. 2005, 48-50.

>> Wilpert 2003.
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powers” (Congressional majorities, disciplined ruling party) to rule unencumbered. However,
there is no question that the biggest winner—in terms of net powers—was the Executive
branch.>

The expansion of formal presidential powers in the context of de-aligned table and
institutional asymmetries had predictable consequences. First, / used the newly acquired
formal powers to expand its powers further and attack the opposition not long after the
approval of the new constitution. Second, O was able to mobilize against these
encroachments: between 2001 and 2004, Venezuela plunged into the highest degree of
political instability in its democratic history, displaying the most massive political protests ever
seen in South America.

Venezuelad’s instability subsided only after a series of events lowered O’s institutional
power. These events included undemocratic moves by / (firing 20,000 opponents from the
state-oil company in 2003, launching social programs to benefit mostly loyalists, undermining
the independence of the court and electoral bodies; discriminating against job applicants who
signed petitions to hold a recall referendum), mistakes by O (the 2005 decision to boycott
legislative elections, which reduced to zero O’s representation in the National Assembly), and
non-transparent electoral processes (the 2004 recall referendum, in which / won in opaque

circumstances).”’

> For gualitative assessments reaching the same conclusions, see Marquez Ferrer 1998; Alvarez
Diaz 1999; Revista SIC 1999, 434-35; Virtuoso 1999; Maingdn, Pérez Baralt, and Sonntag, 2000;
Blanco 2003, 250-54.

>7 See Corrales and Penfold 2007.
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A second case of pro-/ de-alignment, though short-lived, was Bolivia 07-09. More clearly
than in Venezuela, Bolivia had reduced institutional asymmetries at the start of the process. |
was majoritarian in some regions: La Paz, Oruro, Potosi, Chuquisaca, whereas O was

majoritarian in the other regions: Santa Cruz, Beni, Tarija, and Pando.>®

Furthermore, table
asymmetry at the Constituent assembly was a mere 7.4, with / failing to replicate the
overwhelming majority that Chavez gained in 1999. In addition, rather than fragment as in
Venezuela, O forces in Bolivia coalesced into a more unified political party, PODEMOS. In short
I was strong, but O had widespread support (especially in the east), institutional presence
(majority in the Senate, control of crucial governorships and mayoralties) and cohesive
organizations (PODEMOS).

Yet, I spent 2006 through 2008 disregarding this reduced institutional asymmetry. For
instance, / insisted on approving articles by simple majority rather than supermajorities, hardly
conceded any opposition demand, relied on street mobilizations to harass pro-O forces, held
plebiscites while negotiations were still underway to flaunt the president’s national popularity,
and moved the location of the meeting three times (first, to the suburb of Sucre, then to Lacua
N, and finally to Oruro), to maximize O’s absence rates. At the Oruro meeting—a stronghold of
pro-/ support—a draft of the Constitution was approved without a single member of PODEMOS
in attendance.

As in Venezuela, this pro-/ de-alignment generated two predicable consequences. First,

the constitutional draft approved in the city of Oruro (extreme table asymmetry, see Table 1),

expanded presidential powers (see Graph 1). The second effect was to galvanize the

>8 Gustafson 2006; Eaton 2007; Gamarra 2007; Gray-Molina 2008; Lehoucq 2008.



27

opposition. Essentially, O forces began to emulate some of /s intransigent tactics. By 2007, O
forces were also mobilizing social movements, inciting violence, carrying out unauthorized
plebiscites (on departmental autonomy), calling for civil disobedience, seizing government
buildings, and of course, rejecting every draft generated. By September 2008, Bolivia was close
to the brink of war.

Only when I agreed to negotiate with O— i.e., to align table asymmetry with
institutional asymmetry—was a truce possible. As in Nicaragua 1987, this agreement ultimately
came about through both O and international pressure. Following a massacre between pro-O
and pro-/ social movements in the department of Pando in September 2008, the members of
UNASUR, a diplomatic block of Latin American countries, held a meeting to address the Bolivia
issue. They offered full support for Morales, but demanded a compromise.

Morales budged. First, he agreed to move the negotiations to Congress, where O had a
strong presence in the lower chamber and a majority in the Senate. He also agreed to create a
special commission to revise the Oruro draft, comprised of an equal number of MAS and
PODEMOS representatives, plus seats for two other opposition parties. Table asymmetry thus
became -20. Under this negative table asymmetry, presidentialism was lessened relative to the
Oruro draft (see Graph 1). Morales agreed to a series of concessions: not to seek re-election,
abandoning the idea of reducing the size of the lower chamber and abolishing the Senate,
accepting that future amendment would require two thirds of total votes in congress, rather
than a simple majority. Moreover, 105 of the 411 articles of the Oruro draft were amended. A

significant amendment involved expanding departmental autonomy. The constitutional draft
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was approved by O delegates and by 61.4% of the electorate; civil strife subsided shortly
thereafter.

In sum, de-alignment between table and institutional asymmetries influences not just
constitutional texts, but also post-constitutional unrest. If the dealignment favors O, the
constitution will lower presidential powers and create new post-constitutional opportunities for
non-traditional forces to rise. If dealignment favors /, the result is hyperpresidentialism, O’s

discontent, and possibly unrest.

VILI. Splits among O: Ecuador 2008

Thus far, | have discussed the politics of constitutional reform as a bilateral bargain.
Often, however, O forces are split, converting the process into a trilateral affair. The split allows
I to negotiate with one sector of O to the detriment of the other. Ecuador 2008 illustrates this
scenario.

In terms of power asymmetries, the Ecuador 08 case exhibits similarities and differences
from the Venezuelan 1999 experience. As in Venezuela, pro-/ asymmetry was large (the new
president, Rafael Correa, won the presidency with a majority), and the president’s supporters

were ideologically on the left, virulently anti-party, and very “trusting” of the presidency.>

>? See Freidenberg 2008. The anti-party sentiment was strong across the political system, not
just within the Correa’s party. Only 33.7 percent of assembly delegates expressed agreement
with the view that “democracy cannot exist without parties,” down from 85.7 among legislators

in 1996. Furthermore, almost 80 percent of Correa’s delegates at the Constituent Assembly
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However, there were two important differences. First, although Ecuador’s O forces
were weak, de-institutionalized and volatile, they were not as weak as in Venezuela 1999,
where the process of party collapse was more advanced. Ecuadorean parties still retained
regional roots and could act as veto players.®! Second, there existed a more autonomous and
vigorous sector of O: the non-traditional, more movement-oriented organizations, namely, the
indigenous movements (CONAIE), the feminist movement, environmental organizations, and a
variety of civic organizations. The difference with Venezuela is that these non-party forces did
not become subordinate to / during the constituent assembly.®*

Essentially, / and the non-traditional, non-party O forces struck some sort of bargain.
The non-party O forces acceded to Correa’s plan to centralize a bit of power for the sake of
weakening parties (whom these groups also viewed as political villains), but / had to agree to a
series of concessions demanded by these forces (e.g., feminist groups obtained a multitude of

rights).®> Nevertheless, / did not feel compelled to negotiate indefinitely, in part because

had never belonged to a party, and 71.7 percent of expressed having “a lot of trust” on the

presidency. See Freidenberg 2008.

®® Conaghan 2007.

®1 Mejia Acosta, et al. 2008.

®2.0n how civil society groups gravitated toward Chavez in 1998-99, see Alvarez 2006.

®3in Ecuador as elsewhere in Latin America, these non-party organizations wanted to lower
barriers to entry into the political world, even if that meant closing opportunities traditional
parties. On this divide between parties and non-party representative organizations, see

Hochstetler and Friedman 2008; and Hellman 1992.
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Correa’s political power expanded as the negotiations proceeded, based on his soaring approval
rates (and declining approval rates for CONAIE). This expansion of power asymmetry
encouraged Correa to end the negotiations abruptly: in the fall of 2008, he fired the Assembly’s
president, Alberto Acosta, for yielding too much to social movements, and shortly thereafter
finalized the draft.®

Ecuador 2008 can thus be explained by power asymmetries and splits among O.
Because | was stronger than any previous president in the last 20 years, the 2008 Constitution
expanded presidential powers relative to the status quo. Because initially / needed to negotiate
with the non-party side of O—which was not as weak as in Venezuela—the expansion of

presidential powers did not match that of Venezuela 1999.

VIIl.  Negative Asymmetry and Aborted Rewrites

A more complete test of power asymmetry would consider the effects of the third
variation of asymmetry: situations where O forces are stronger than /. For these cases, my
argument predicts aborted constitutional change. Unable to muster the bargaining leverage to
prevail in negotiations, the probability of ending in I’s rejection zone (right side of P,in Figure 1)
increases. I thus has every incentive to use the power of office-holding to shelve the
constitutional project entirely, or if O pressure is too strong, to consent only to a watered-down

reform, such as changing just a few articles in the constitution (the amendment process), rather

64 Interview, Quito, January 2009.
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than carrying out constitutional replacement. In short, presidents who are facing or anticipate

declining powers will avoid constitutional rewrite.

Nine of the 10 cases in Table 1 partially confirm this hypothesis. In the majority of
cases, | either enjoyed large power asymmetries prior to calling a constituent assembly
(Argentina, Brazil, Nicaragua, Paraguay, Colombia) or anticipated a large table asymmetry (e.g.,
Bolivia, Ecuador 08, Peru, Venezuela). The sole exception is Ecuador 98: / was an interim
president with minimal powers, and the country was undergoing unrest. /launched a

constituent assembly, despite his weakness, as a last-ditch effort to pacify the country.

Nevertheless, a more convincing approach would be to consider actual “negative” cases,
i.e., those where major constitutional rewrite efforts were actually aborted by /s.%° In the social
sciences, it is difficult to identify non-occurring cases, but it is not impossible. One route is to
follow Stokes®® and study policy switches: individuals who make a promise as candidates but
fail to deliver as presidents. In Latin America, several presidential candidates since the 1990s
made constitutional rewrite a key campaign issue and faltered on their promises once elected.
While comparing platform and policy betrayal may never produce an exhaustive list of all
possible negative cases, it can identify enough cases to do an initial probe of the negative
asymmetry hypothesis.

Table 2 offers a list of cases of betrayed promises, drawing exclusively from the

countries discussed in this paper. All /s in Table 2 campaigned strongly on behalf of

®> On the methodological merit of negative cases, see Ragin 2004

% Stokes 2001.
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constitutional change (source provided). In some cases, they even began formal preparations
for major constitutional rewrite once in office. All of them, however, ultimately changed their
mind, either avoiding constituent assemblies altogether or agreeing to small-scale
amendments.

Table 2 also provides evidence of negative asymmetry for each case: / had a minority
status in Congress, low approval ratings for /, outbreak of a political scandal involving /, splits
and defections in the ruling party, or a combination of each. Negative asymmetry was a salient
factor in all these cases of aborted constitutional change.

One could argue that an alternative explanation for the Chamorro, Samper, and
Pastrana cases might be “reform fatigue.” Having undergone constitutional change recently,
these presidents might have sensed that the political system was too strained to undergo yet
another constitutional overhaul. Perhaps. But in the cases of Caldera, Palacios, and Sanchez de
Lozada at least, reform fatigue cannot be the explanation since their immediate successors
(Chavez, Correa, and Morales) carried through on their promises to rewrite the constitution.
And in the case of Pastrana, his successor, Alvaro Uribe managed to get reelection regardless of
levels of reform fatigue, in part because he became overwhelmingly popular and his opposition
decomposed.

Finally, there are cases of presidents who did not campaign on behalf of constitutional
change, but did spend energy in office orchestrating a major constitutional change, only to see
their plans frustrated. This too was due to sudden negative political asymmetry. Carlos Menem
in Argentina 1997-99 and Nicanor Duarte in Paraguay 2007, for instance, abandoned efforts to

change the constitution to allow for reelection, due to splits in their parties and declining
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approval ratings. Ernesto Pérez Balladares in Panama 1999 lost a referendum to change the
constitution to allow for his re-election, following a drop in approval ratings. Carlos Mesa in
Bolivia in 2005 resisted calls for a constituent assembly, and agreed only to watered-down
constitutional reforms, mostly because he was an interim president associated with a collapsed
administration. Manuel Zelaya in Honduras was removed from office in June 2009 for trying to
go forward with an electoral “consultation” on whether to proceed with a referendum on
whether to have a constituent assembly. Most analysts believed the President was seeking his
reelection. Zelaya, however, faced growing negative asymmetry: his own party, the entire
congress, the Supreme Court, and most media deemed the “electoral consultation” illegal (as
well as other acts by the president). These powers use the military to remove the president
from office, with few signs of popular disagreement.

In short, negative asymmetry is associated with aborted constitutional rewrites, either
because / changes his or her mind in expectation of low bargaining leverage, or because O is
strong enough to block /s efforts to use constitutional rewrite as a way to expand presidential

powers. The evidence is not (and might never be) definitive, but it is plentiful.

VIIl.  Conclusion: Implications for Theories on Democratic Renewal

Constitutional rewrite occurs under many circumstances and cover many topics, as
Ackerman explained, but in democracies, the distance between / and O is crucial for
understanding both the incidence of change and the resulting levels of presidential powers. In

Latin America since the 1980s, economic crises (in the form of runaway inflation, exchange rate
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instability, and unsustainable debt), political crises (in the form of either regime transitions or
political instability) and the expansion of civil society as a result of more open democratic
systems raised the demand for new Constitutions, as is typical of worldwide cases of
constitutional rewrite.®” | argued that the distance between / and O helps explain how this
demand for change was met. [f / felt far stronger than O (large asymmetry), it promoted
constitutional replacement as a way to exploit its political power and secure more presidential
powers.

Complications for / occurred if the distance between / and O was small or even negative.
Under low asymmetry—when / is stronger than O but only slightly—O could still pressure / to
carry out a constitutional assembly with an outcome that was far more advantageous to O, and
thus, more power diffusing. In this context, almost all forces gained something and all forces,
especially I, ended up compromising. If, on the other hand, O was far stronger than / (negative
asymmetry), the result was often aborted constitutional replacement. Aware of their declining
bargaining leverage, Is simply avoided entering into negotiations, even if this meant betraying a
campaign promise.

My selection of cases allowed me to control for a number of alternative explanations,
including the idea that I's ideology is an important determinant of constitutional outcomes.
Four presidents with similar ideologies (preference for centralism, economic statism, rhetorical
embrace of “participatory” democracy, and disdain for traditional parties) yielded different
constitutions; Nicaragua 87 reduced presidential powers, Ecuador 2008 expanded presidential

powers but to a lesser degree than than Venezuela 1999, and Bolivia 07-09 expanded

%7 See Elkins, Ginsburg, and Blount 2009.
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presidential powers at first, generating much violence, until a new draft was renegotiated,
which lowered presidential powers and violence. I’s ideology—similar across cases—cannot
explain these various outcomes. My power asymmetry argument fared better.

The finding about the independent effect of power asymmetry has implications beyond
the politics of constitutional making. The implications extend into the realm of the origins of
self-enforcing democracy. Specifically, my findings depart from some well-established
structuralist arguments about the proper route toward democratization. Structuralists tend to
see democratization as contingent on maximizing the power of any given country’s
democratizing class. They disagree on which group constitutes the key democratizing force:
the modern bourgeoisie,’® organized labor®® the middle classes,” or the non-elite citizenry in
general.71 Yet, they all agree that democratization requires a “transfer,” to use Acemoglu and
Robinson’s word,”? of formal powers from the traditional elite classes to the democratizing
class and its allies. Once these democratizing classes get complete hold of the state (and
displace old elites), democracy can happen.

My argument disagrees with both the protagonists and the storyline in these structural
accounts. Total victory of one actor over another may not be the route to democratic renewal

because, in constitution-making, it leads to an expansion of presidential powers relative to the

*® Moore 1966.

% Collier 1999; Rueschmeyer et al. 1992

7% Luebbert 1991.

" Tilly 1992; Acemoglu and Robinson 2006..

7> Acemoglu and Robinson 2006, 27.
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status quo, which normally infuriates the opposition, and thus lessens the chance of loyalty. It
also encourages I period to subsequently arrogate even more powers, which conspires against
the notion of limited government, the sine qua non of democratic governance. A more reliable
route to enduring democracy, this paper suggested, is to reduce rather than expand the power
differential between political majorities and minorities at the moment of constitutional

foundation.
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Table 1: Institutional Asymmetries, Table Asymmetries and Changes in Presidential Powers

Country A B C D
Institutional Table Asymmetry 7 Change in Hypothesis
Asymmetry73 Presidential Powers Confirmed
Colombia” 20.00 (1990) -42.20 (1991) Reduction H2
Ecuador 977° -34.14 (1996) -40.00 (1997) Reduction H2
Argentina’’ -2.72 (1993) -24.20 (1994) Slight Reduction H3
Brazil® 6.52 (1986) 6.00 (1988) Imperceptible ?
Nicaragua’ 25.80 (1984) 9.00 (1987) Reduction H2
pPeru® -31.20 (1990) 10.00 (1993) Expansion H1
Paraguay81 33.34 (1989) 16.00 (1991) Reduction H2
Venezuela® -40.00 (1998) 86.26 (1999) Expansion H1/H4
Bolivia | (Sucre)é_3 10.8 (2005) 7.4 (2006) No Agreement -
Bolivia Il (Oruro) 84.9 (2007) Expansion H1/H4
Bolivia Ill (2009) -20 (2009) Reduction H2/H3
Ecuador 08 -100 (2006) 22.0(2007) Expansion H1
Sources: (Political Database of the Americas 2007); for Colombia 1991: Cepeda; Ecuador 1996: (Payne, Zovatto
et al. 2002); Ecuador 1997:(CNN Election Watch 2007); Argentina 1993: (CDP 2007); Argentina 1994: (Tow
2007); Argentina 1995:(CNE 2007); Nicaragua 1984, 1987: (Reding 1987; Jonas and Stein 1990); Nicaragua 1990:
(CDP 2007; IDEA 2007); Paraguay 1989: (Payne, Zovatto et al. 2002); Paraguay 1991:(Facts on File World News
Digest 1991; Payne, Zovatto et al. 2002) ; Venezuela 1998, 1999: (CDP 2007; CNE 2007); Bolivia 2005: (Europa

73 Difference in number of seats between / and O in the Congress (or in the lower Chamber if
Congress is bicameral). For Argentina 1994 and 1995, Colombia 1991, and Nicaragua 1984,
percentage of vote, rather than seats, was used.

™ Difference in number of seats between / and O at the Constitutional Assembly (year)

7> | = Liberal Party 1990, 1991, 1994.

’® | = Social Christian Party 1996, 1997. Democracia Popular 1998.

77 | = Justicialista (or Peronist) Party. 1993, 1994, 1995.

’8 | =Brazilian Democratic Movement Party, 1986, 1988,1990.

7% | = FSLN 1984, 1987; National Opposition Union 1990.

8 | = Fredemo 1990; New Majority Alliance — Cambio 90 1993, 1995.

81 | = National Republican Association 1989, 1991, 1993.

82 | =AD 1998; MVR-MAS-PPT 1999, 2000.

8 | =MAS 2005 and 2006.



World Year Book 2006); Bolivia 2006: (Latin American Regional Report: Andean Group 2006).
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Graph 2:
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(where negotiations began) and the Oruro meeting (where a draft was approved).
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Table2: Negative Asymmetry and Non-Occurring Constituent Assemblies

Country I Evidence that / Factors leading to Outcome
campaigned on negative asymmetry
behalf of
constitutional
rewrite
Bolivia Jaime Paz Zamora Van Cott 2005 Minority President No Constitutional
assembly
Gonzalo Sanchez de Van Cott 2000; Minority President No constitutional
Lozada 2005 assembly; reform
by legislative
negotiation
Colombia Ernesto Samper Restrepo M. 1996 Corruption scandal; No constitutional
defections from ruling assembly
party
Andrés Pastrana Cepeda Ulloa 2006. | Minority President No Constitutional
assembly
Ecuador Alfredo Palacios Latin American Interim president; low No constitutional
Regional Report: approval ratings; change
Andean Group impeachment threats
2005:6.
Nicaragua Violeta Chamorro McConnell 1997; Divisions within the Watered-down
Esgueva Gomez ruling coalition amendment
2003 rather than a
Constituent
Assembly
Venezuela Rafael Caldera Alvarez 1998; Minority president; low | No Constitutional

Combellas 1998.

approval ratings

Change
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Appendix 1: List of presidential powers

Source: author, unless otherwise specified

Categories and Scores

Descriptions of Sub-Categories

Presidential Legislative Powers (36)

Package Veto/Override

Partial Veto/Override

Decree

Exclusive Introduction of
Legislation (Reserve Policy Areas)

4= Veto with no override

3= Veto with override requiring 2/3 majority

2 = Veto with override requiring between simple and 2/3 majority
1 = Veto with override requiring simple majority

0=No veto

(Shugart and Carey 1992 modified by author)

4= Veto with no override

3= Veto with override requiring 2/3 majority

2 = Veto with override requiring between simple and 2/3 majority
1 = Veto with override requiring simple majority

0 =No veto

(Shugart and Carey 1992 modified by author

4 = Reserved powers, no rescission

3= President has temporary decree authority that includes regulation of

constitutional amendments

2 = President has temporary decree authority / authority to enact decrees limited

0 = No decree powers, or only as delegated by assembly
(Shugart and Carey 1992 modified by author)

4 = Restricted amendment of introduced legislation by assembly

2 = Unrestricted amendment of introduced legislation by assembly
0 = No exclusive introductory powers

(Shugart and Carey 1992 modified by author).
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Budgetary Powers

Recall Referendum for Legislators

Treaty Power

Presidential Recess Powers

Enabling Law

45

4 = President prepares budget, no amendment permitted

3 = Assembly may reduce but not increase the amount of budgetary items
2 = President sets upper limit on total spending, within which assembly can
amend

1 = Assembly may increase expenditures only if it designates new revenues
0 = Unrestricted authority of assembly to prepare or amend budget
(Shugart and Carey 1992).

4= Recall referendum with low threshold for removal
2= Recall referendum with high threshold for removal
0= No recall referendum

4= President may enter into treaty's without congressional approval in all areas
2= President may enter into treaty's without congressional approval in certain
areas

0= President cannot enter into treaty's without congressional approval

4= President can carry out some responsibilities of the legislature unilaterally
during a recess

2= President can carry out some responsibilities of the legislature, but only in
concert with members of legislature during a recess (usually through a
permanent committee)

0= President cannot carry out any responsibilies of the legislature during a recess

4= Enabling laws explicitly possible in every area
2.66= Enabling laws explicitly possible in many areas
1.33= Enabling laws explicitly possible in few areas
0= No explicit enabling law mechanism

Presidential Non-Legislative
Powers (40)

Cabinet Formation

4 = President appoints cabinet without need for confirmation or investiture
2.66 = President names cabinet members subject to confirmation or investiture
by assembly

1.33 = President names premier, subject to investiture, who then names other
ministers

0 = President cannot name ministers except upon recommendation by the
assembly

(Shugart and Carey 1992).



Censure of the President

Censure of Cabinet and Ministers

Cabinet Dismissal

Dissolution of Assembly

Preventative Detention (outside of

states of exception)

Presidential Reelection

46

4= No censure possible
2= Censure with high threshold (i.e. 2/3 majority)
0= Censure with low threshold (i.e. simple majority)

4 = Assembly may not censure and remove cabinet or ministers
2 = Censure with high threshold (i.e. 2/3 majority)

0 = Censure with low threshold (i.e. simple majority)

(Shugart and Carey 1992 modified by author

4 = President can dismisses cabinet members at will

2 = Powers of dismissal restricted by the legislature

0 = Cabinet or ministers may be removed only by assembly
(Shugart and Carey 1992 modified by author

4 =Uunrestricted

3 = Restricted by frequency or point within term
2 = Restricted, only as a response to censures

1 = Requires new presidential election

0 = No provision

(Shugart and Carey 1992 modified by author)

4= Unlimited (or de facto unlimited) detention powers
2= Limited detention powers
0= No powers of preventative detention

4 = No term limits

3 = Consecutive reelection; third reelection with restrictions (sitting out, only
one more time)

2 = Consecutive reelection

1 =0One term, re-election possible after sitting out

0 = No reelection



Presidential Term Length

Recall Referendum for the
President

Appointment/Election of Judges

4=7 years

2.66= 6 years

1.33=5years

0= 4 years

Shugart and Carey 1992 modified by author)

4= No recall referendum
2= Recall referendum possible with high threshold for removal
0= Recall referendum possible with low threshold for removal

4= President may appoint judges without legislative oversight/approval
2= President may appoint judges, but only with legislative oversight/approval
0= Legislature appoints judges / people elect judges

Presidential Procedural Powers (24)

Presidential Initiation of
Constitutional Amendments

Presidential Initiation of
Constitutional Rewrites

Military Appointments and
Promotions

4= President can initiate a constitutional amendment, but requires
legislature/referendum to pass
0= President cannot initiate constitutional amendments

4= President can initiate a constitutional rewrite, but requires
legislature/referendum to pass
0= President cannot initiate constitutional rewrites

4= No legislative approval required

2= Legislative approval only for rank of general officer/admiral or above
0= Legislative approval required

(Author); Idea from (Bejarano 2006)
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Presidential Immunity to
Prosecution

Proposal of Legislative Referenda

Power to Declare a State of
Exception/Emergency

48

4= Unrevokable presidential immunity
2= Presidential immunity revokable by another branch of the government
0= No presidential immunity to prosecution

4 = Unrestricted
2 = Restricted
0 = No presidential authority to propose referenda

4= Unlimited power of the president to declare a state of exception/emergency
2= Power to declare state if exception/emergency subject to
congressional/judicial revocation/approval

0= No presidential power to declare states of exception/emergency

(Bejarano 2006 modified by author)

Degree of Presidential Indpendence
from the Legislature (20)

Run-Off Selection

Amendment Capabilities of the
Legislature for Legislation

Impeachment of President by
Legislature

4= No power to select the president in a run-off
0= Power to select the president in a run-off under certain conditions

4= No amendement powers for legislation
2= Limited amendments for legislation
0= Unlmited amendments for legislation

4= No impeachment or inter-branch mechanism required
2= High threshold for impeachment
0= Low threshold for impeachment



Immunity of Legislators to
Prosecution

Investigative Powers of the
Legislature over the Executive

Legislative Camerality

4= No legislator immunity
0= Some legislator immunity

4= No ability to initiate investigations of the executive branch ministers

2= Ability to initiate but not run investigations of the executive branch ministers
0= Ability of congress to initiate and run investigations of the executive branch
ministers

Degree of Presidential
Independence from the Judiciary
(16)

Constitutional / Supreme Court

Judicial Review Powers Available to
the Judiciary

4= No provision for top court

3= Primarily dependent on president

2= Mixed dependency, dismissal determined by law or uncertain dependency
1= Dependent on assembly

0= Life appoitment of justices (life appointment constrains power of subsequent
presidents)

(Alberts 2006 modified by author)

4= No judicial review powers granted to the judiciary
2= Judicial review powers limited to the supreme/constitutional court
0= Judicial review powers at most levels of the federal judiciary
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Independent Impeachment of
President by Judiciary

Prosecutor General

4= No judicial impeachment of president
0= High court may impeach the president

4= No provision for the prosecutor general

3= Dependent on president

2= Mixed dependency (requires non-presidential approval)
1= Determined by civil society or professional groups

0= Dependent on the assembly

(Alberts 2006 modified by author)

Degree of Presidential Power over
the Federal System

Local Elections

4= No election of sub-national officials

3= Elections for mayors (not for governors)

2= Elections for governors (not for mayors)

1= No direct elections for executive authority in the capital city or some other
major jurisdiction (elections for all other governors and mayors)

0= Elections for all governors and mayors
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