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1.0 Literature Review

11 Introduction

This literature review will seek to provide a theoretical basis from which to understand
the United Nations preliminary draft elements of a declaration of basic principles on the
use of retorative justice programmesin crimina matters. In order to provide a context
from within which to understand the draft e ements, a number of issues will be addressed
in this section. Firgt, the definition and principles of Restorative Judtice used for the basis
of the declaration. Second, a number of terms will be examined and defined within the
restorative paradigm. Third, an examination of specific issues within the Restorative
Justice theoretical framework will be undertaken, so as to better understand the
congtruction of the United Nations principles. Ladtly, thisliterature review will then be
concluded by determining if there is an agreed upon acquis restorative to legitimate
whether the principles have a sound foundation from which to be based upon.

1.2  Defining Restorative Justice

How does one define Restorative Justice? Defining Restorative Justice is not an easy task
as there are many diverging definitions being postulated by theoreticians and

practitioners dl over the world. The United Nations Working Party on Restorative
Justice, the group that constructed the basic principles, decided to utilize one well known
definition and 11 principles to best answer this question. The most logica place to sart
this discusson is with that working definition,

“Redtorative jugtice is a process whereby dl the parties with astake in a particular
offense come together to resolve collectively how to ded with the aftermath of the
offense and itsimplications for the future” (Marshall)?

There are many variations of this definition, with Marshal’ s being the one most
recognized and accepted. The examination of thisdebate inits' entirety iswell beyond
the scope of thisanalysis and will not be scrutinized in this context. It isimportant to
acknowledge that the Marshal definition was adopted by the working party even with its
admitted shortcomings and that this decison may have unintended consequences. This
andysswill thuslimit itsdf to examining the basic principlesin the context of the

Marshd| definition because that iswhat it is based upon, while ensuring to criticaly
examine the ramifications of this decison in the overdl andyss. Perhgps what is most

! Carver, A. Trjillo, J.Vanfraechem, |, Willemsens, J, Restorative Justice Theory in Europe and North
America, a comparison. 2000. Not published.

2 Paul McCold, Working Definition United Nations Working Party on Restorative Justice. Thiswas found
on theinternet Ste : http://mww.restorativejustice.org/campus/ActionDefineRJdefinitions.html on May

2nd, 2001.




important is the eeven principles of Restorative Justice that Claasser? outlined, that was
accepted as part of the overal definition. It isimportant to examine these principles to see
beyond this satic definition and its potentid controversd nature, if one wantsto fully
understand the basis for this declaration.

1. Crimeisprimarily an offense against human relationships, and secondarily aviolation of alaw
(since laws are written to protect safety and fairnessin human relationships).

This principleis directly reflected and substantiated in the well accepted definition of
Zehr that says, viewed through arestorative lens, “crime isaviolation of people and
relationships.”*

2. Redtorative Justice recognizes that crime (violation of persons and relationships) iswrong and
should not occur, and a so recognizesthat after it does there are dangers and opportunities. The
danger isthat the community, victim(s), and/or offender emerge from the response further
dienated, more damaged, disrespected, disempowered, feding less safe and less cooperative with
society. The opportunity isthat injustice is recognized, the equity is restored (retitution and
grace), and the futureis clarified so that participants are safer, more respectful, and more
empowered and cooperative with each other and society.

This principleis pointing out the theoreticd difference between the retributive system
and the restorative system. In our current system, there isthe potentia for al parties
involved to be further victimized, harmed and stigmatized through the mechaniams of the
date. This principle is pointing out that these concerns have been the norm in the former
system and that the latter system should, if implemented correctly, provide an effective
response to further infliction of injustice.

3. Redoraive Jugticeisaprocessto "makethings asright as possible" which includes: attending to
needs cregted by the offense such as safety and repair of injuries to relationships and physica
damage resulting from the offense; and attending to needs related to the cause of the offense
(addictions, lack of socid or employment skills or resources, lack of mord or ethical base, etc.).

This principle outlines some of the types tools that should be used in Restorative Jugtice
processes, with the emphasis being upon solving the outlined problem not the specific
remedy. Tools such as retitutior?, victim services, and socia services for the offender”

3All Principles come from:

Claassen, Ron, Restor ative Justice: Fundamental Principles. Presented May 1995 at NCPCR; revised May
1996 at UN Alliance of NGOs Working Party on Restorative Justice.

4 Zehr, Howard. Changing Lens: A New Focus for Crime and Justice. Scottdde, Pennsylvania; Waterloo
Ontario: Herald Press, 1990. Pg. 181.

5 *To get aspecific understanding of how restitution has been integrated into the paradigm and process

examine the two following publications to gain an understanding:

1) Weitekamp, Elmar. “Can Restitution Serve as a Reasonable Alternative to |mprisonment? An
Assessment of the Situation inthe USA.” In Restorative Justice on Trial: Pitfalls and Potentials of Victim
Offender Mediation--International Resear ch Per spectives, edited by Heinz Messmer and Hans-Uwe Otto.
Dordrecht: Kluwer Academic Publishers, 1992.

2) Van Ness, Danidl and Strong, Karen. Restoring Justi ce. Cincinnati, OH: Anderson Publishing Co., 1997.

6 *Victim Services as restorative processes are addressed in:




are dll parts of thistota process that have been addressed in the restorative literature.
Hudson and Gaaway conclude that “this persond involvement digtinguishes the
restorative justice approach”®

4. Theprimary victim(s) of acrime is/are the one(s) most impacted by the offense. The secondary
victims are othersimpacted by the crime and might include family members, friends, witnesses,
crimind judtice officials, community, etc.

This principle ddlinestes the different types of victims while recognizing that the
secondary victims are and should also be a necessary part of the restorative process as
they are impacted by the crime.

5. Assoon asimmediate victim, community, and offender safety concerns are satisfied, Restorative
Judtice views the Situation as ateachable moment for the offender; an opportunity to encourage the
offender to learn new ways of acting and being in community.

This point would be best described as the point a which the reintegration of the offender
back into the community is actively undertaken.®

6. Redorative Justice prefers responding to the crime at the earliest point possible and with the
maximum amount of voluntary cooperation and minimum coercion, since heding in relationships
and new learning are voluntary and cooperative processes.

This outlines aresponse to crime that is holistic and thorough, that dedls effectively and
respectfully with dl partiesto acrimein a participatory way.

7. Redtorative Justice prefersthat most crimes are handled using a cooperative structure including
those impacted by the offense as a community to provide support and accountability. This might
include primary and secondary victims and family (or subgtitutesif they choose not to participate),
the offender and family, community representatives, government representatives, faith community
representatives, school representatives, eic.

Thisis best illustrated in specific processes such as, family group conferencing'® and
dirde sentencing.* The ideais to engage the community in amore active way in
participating in the resolution of conflicts.

Dignan, Jm, and Cavadino, Michadl. Which Mode! of Criminal Justice Offers the Best scope for Assisting
Victims of Crime? In Support for Crime Victimsin a Comparative Perspective: A collection of essays
dedicated to the memory of Prof. Frederic McClintock. Leuven University Press. 1998. pgs.139-168.

"*This Subject iswell discussed and laid out in both:

1) Bazemore, Gordon. “ After Shaming, Whither Reintegration: Restorative Justice and Relational
Rehabilitation.” Forthcoming in Restoring Juvenile Justice, edited by Gordon Bazemore and Lode

Walgrave. Amsterdam: Kugler International Publications, 1997.

2) Van Ness, Daniel and Strong, Karen. Restoring Justice. Cincinnati, OH: Anderson Publishing Co., 1997.

8 Hudson, Joe and Galaway, Burt. Restorative Justice: International Perspectives. 1996. pg., 3.

9 Braithwaite, John. Crime, Shame, and Rei ntegration. New Y ork: Cambridge University Press, 1989.

10 Maxwell, G. and Morris, A. Research on Family Group Conferences With Young Offendersin New
Zealand. In: J. Hudson, et d. (eds.), Family Group Conferences. Perspectives on Policy and Practice.

Monsey, NY: Criminal Justice Press, pp. 88-110. 1996.

1 Quart, B. (1996). Circle Sentencing: Turning Swordsinto Ploughshares. In: B. Galaway and J. Hudson
(eds),Retorative Justice: Internationa Perspectives. 1996.




8. Redtorative Justice recognizesthat not al offenderswill choose to be cooperative. Therefore there
isaneed for outside authority to make decisonsfor the offender who is not cooperative. The
actions of the authorities and the consequences imposed should be tested by whether they are
reasonable, restorative, and respectful (for victim(s), offender, and community).

This principle recognizes thet by retaining voluntary, cooperative processes, there will
remain certain parties that choose not to participate. If that choiceis made, it is necessary
to ensure that they are till provided as restorative a process and sanction as possible. One
obvious omission from this principle is the recognition that victims may not be ready or
willing to participate. The potentia consequences for an offender to be denied restoretive
opportunities has to be consdered as wdll as victims needing time to decide if they want

to participate.

9. Redorative Justice prefersthat offenders who pose significant safety risks and are not yet
cooperative be placed in settings where the emphasisis on safety, values, ethics, responsihility,
accountability, and civility. They should be exposed to the impect of their crime(s) on victims,
invited to learn empathy, and offered learning opportunities to become better equipped with kills
to be a productive member of society. They should continualy be invited (not coerced) to become
cooperétive with the community and be given the opportunity to demonstrate thisin appropriate
Settings as soon as possible.

This principle outlines the idea that Restorative Jugtice is not based definitively upon an
abolitionists perspective and the demise of correctiond inditutions. Thisprincipleis
clearly suggesting that incarceration is needed in cases of public safety wherein the
release of the offender will result in possible harm to the community or himsdif. It dso
outlines that if incarceration is to be used, it should not be used just for punishments sake,
but rather as atool to help better prepare the offender for his reintegrate back into the
society in arestorative way.

10. Redtorative Justice requires follow-up and accountability structures utilizing the natural
community as much as possible, since keeping agreementsisthe key to building atrusting
community.

Community involvement is not supposed to stop after a process is completed. Successtul
reintegration re%ui res community respongbility and participation to ensure offender
accountability.

11. Restorative Justice recognizes and encourages the role of community indtitutions, including the
religious/faith community, in teaching and establishing the mord and ethical standards which
build up the community.

This recognizes that the community must take an active role in Restorative Justice
processes and outcomes if they are to be a continuing success. Overal, these principles
give us gregter indght into what Restorative Judtice truly isin theory so asto be able to
operaiondize thisterm in practical gpplication of the declaration. When combined with
the Marshd| definition, it provides a sructurd framework from which to understand the
U.N. declaration, as they did not specificaly define Restorative Justice itsdf within the

12 Braithwaite, John. Crime, Shame, and Reintegration. New Y ork: Cambridge University Press, 1989.



basic principles. The main reason for this omission was to prevent an unintended
limitation of the continuing dialogue on the concept of Restorative Justice™®

1.3  Defining Community

The term community is not specificaly mentioned in the above definition, but cited
numerous timesin the eeven principles and needs to be examined. This examination will
hope to underscore the problem of coming to an agreed upon definition for Restorative
Justice and aso help to provide a more detailed framework from with which to
understand the basic principles.

It seems like not only North American Redtoraive Judtice, but Anglo-Saxon Restorative
Judtice theorigs share a common belief on the concept of community as a paty in
redorative initistives. They present community as a necessay dement in Redordive
Jugtice, perhaps even as the most basic dement. On the other hand, it looks like outsde
of those countriess manly in continentad Europe, a legdidic pergpective of the
development of Redtorative Judice is more rdevant than community involvement. Legd
safeguards, the postion and participation of the State, and the connections between
redorative initigives and the traditiond crimind justice sysem ae more often included
in the discussion of this philosophica framework in Europe*

North American Redtorative Justice was origindly characterised by the focus on private
goproaches and the denid of the public-interes dimenson. This is cear in Zehr's
‘Changing Lenses'®, and its focus on face-to-face vicim-offender mediation.
Community based initiatives had srong support in North America, not as Redoraive
Justice, but as Aborigind Justice, Neighbourhood Justice Centres, and other such modeds
(Marsndl, 1987), and only lately became associated with the restorative idess. Perhaps
one of the most influential factors was the work of John Braithwaite'® in Austrdia The
concept of pogtivey influencing offenders by being shamed by ther community,
favoured the idea of placing socid control in the dose community. Although some
sudtain that the Rentegrative Shaming approach is not part of the core of Redorative
Judtice, it dearly influenced the redtorative ideas by engaging the community as a party
in retorative oriented instruments.

Communitarianism has a different influence and effect on Restorative Judtice. For some,
it isone of the key concepts of the restorative gpproach, for others, it istoo difficult to
digest. The problem isthat we keep on asking each other, every time someone uses this
term: “what do you mean by community?” In Europe, some would say that they do not

13 Paul McCold, Working Definition United Nations Working Party on Restor ative Justice.

14 Nadeau, Jason and Trujillo, Jesus. The End of the Restorative Justice Myth.... Towards an I ntegrated
Model for the Restorative Paradigm. Unpublished paper presented at the 10" World Victimology
Conferencein Montreal. August, 2000.

15 Zehr, Howard, Changing Lenses. 1990.

16 Braithwaite, John, Crime, Shame and Reintegr ation.1989.



have to talk about community, because they haveit.!” Thereis an argument that the
mobility rate of the North American population makesit necessary to defend the idea of
community to link people to where they live. Bazemore and Wagrave (1999) underline
the idea that when North Americans speak about the community, Europeans attribute that
meaning of ‘community’ to the State or society. These types of culturd differences have
to be kept in mind when consdering the fact that the Restorative Justice definition is ill
far from being a completed one.

1.4  Defining Retributive Terms in a Restorative Context

There are a number of other terms that have to be addressed within the restorative context
in order to best understand the centra analysis of the United Nations Declaration. These
termsinclude: punishment, due process and proportiondity.

141. Resorative Punishment?

Punishment is aterm that is much mdigned in the Restorative Justice theoretical
framework. One must begin with an examination of whet is the traditiona view of
punishment, and is this notion incompetible with the principles of Retorative Justice?
Von Hirsch dearly indicates that the sentencing theory of commensurate desert is based
on the retributivist theory of punishment.*® The theory of just deserts does not provide a
philosophy of punishment and thus refers to the rationae of retribution for judtifying the
use of punishment. Utilitarianism and retributivism have been used as a meansto provide
the rationaes of punishment that have been reflected in the principles of sentencing
theories within North American and European crimina justice sysems to judtify
punishment. Von Hirsch further argues that just deserts provides afair and equd
digribution of justice using the principle of commensurate deserts, otherwise defined as
proportiondity, to guide the sentencing decisons. Thus the sentence is based on the
individuas past actions and the seriousness and severity of the offence perpetrated.
Punishment is given out because it is deserved.*®

But how does one define punishment exactly? |s punishment a synonym for
incarceration? Daly examined thisissue and presented two levels of andysis®® Thereisa
large meaning of punishment as a socid inditution as defined by Garland. In this
definition, punishment is a complex and differentiated legal process thet involves
discursive frameworks of authority and condemnation; a repertoire of pena sanctions,
indtitutions, and agencies. It dso includes a rhetoric of images by which the pena process

17 Nadeau and Trujillo. The End of the Restorative Justice Myth.... Towards an I ntegrated Model for the
Restor ative Paradigm. 2000.

18 \Von Hirsch, Andrew. Doing Justice. (1976)

19 Gapp, T., Taveer,S., Daems, T., A Comparative Analysis of the Electronic Monitoring Programsin

Belgium and California: Within the Theoretica Framework of Old and New Penology. Non-published

paper. K.U.Leuven 2001.

20 paly, Kathleen. Does Punishment Have a Place in Restorative Justice? Paper presented to the Augtraia
and New Zedand Society of Criminology Annua Conference, Perth, 28-30 September 1999.



is represented to its various audiences*! Disagreement occurs when one shifts from the
large to the smal meaning of punishment, as the examination turnsto the tools used in
punishing. Wright (1991) argues that whereas punishment is an intended deprivation,
non-punishment is intended to be congructive. The result is that there is a certain amount
of imprecison and variation in how people use this term. Some will argue that punitive
sanctions are punishment, whereas the non-punitive ones are not, collgpsing them both as
one-dimensond. Daly further proposes that one conceptuaize retribution, punishment,
and punitive/non-punitive as separate dimensions, each having its own continuum of
meaning. 2% In the meantime, it is concluded that when these terms are used, we are not
talking about the same thing.

What becomes clear in the restorative lexicon isthat certain restorative advocates such as
Fattah, link punishment directly to incarceration. 2> One has to then question whether or
not sanctions such as community service, compensation, having to attend a counsdling
program, or restitution should be considered to be punishment, or not? Daly argues that,

“Restorative justice advocates should reconsider what punishment means. Rather than
repressing or diminating the term, it is essentia that one should work with peopl€'s
everyday understandings of punishment and the emotions connected to it. These
(approaches) may prove to be more malleable and less punitive than many have
imagined.”**

Wheat does this mean in Restorative Justice terms? The conclusion would be that when
one says punishment, one has to qualify what we mean. If certain restorative advocates
say we should not punish for the sake of punishing, what they redly mean isthat one
should not incarcerate someone for the sake of incarcerating someone. The end
conclusion isthat this term has to be further examined so that the controversy
surrounding punishment within Restorative Justice can be solved.

142 Repar ative Punishment

Having used this qudified definition, it opens a discussion on the concept discussed by
Van Ness, that of reparative punishment.?® He asks what is the appropriate response to a
crime, and what punishment should follow? He argues that in a restorative framework
punishment must contribute to reparation. So repar ative punishment means the
formalized steps taken by the offender to heal the wounds of crime or make amends for
wrongdoing. ‘ Formalized steps’ are those done as part of a state-supervised process.® It
could be that thisidea of reparative punishment is the vehicle through which one can

21 paly, Kathleen. Does Punishment Have a Place in Restor ative Justice?

22 |bid.

23 Fattah, Ezzat, Support for crime victimsin a comparative perspective. Pg. 99-110.

24 Daly, Kathleen. Does Punishment Have a Place in Restorative Justice?

25 Van Ness, Danidl. Draft: A Restorative Future for Juvenile Justice? Paper Presented to the Restorative
Judtice for Juveniles Conference. Tuebingen. October, 2000.

26 Van Ness, Danid. Draft: A Restorative Future for Juvenile Justice?



reconcile the term punishment with Restorative Justice, without invoking the term
incarceration.

143 Due Process

The term Due Process needs to be examined within the context of Restorative Justice.
Due Processis ahotion that counterbalances the potentia misuses of power within the
retributive system. This notion further protects citizens from the State' s powers to arrest,
prosecute, and carry out the sentence of a conviction (Van Ness and Strong, 1997 at 15).
There are three notions within the definition of due process. the right to the right to be
presumed innocent, the right to afair tria and the right to assistance of counsd.?” One
could discuss detailed arguments on how dl of these due processrights are violated or
put in jeopardy by restorative practices and how one could counter these concerns. 28
However, thisis beyond the scope of this anadlysis and as such this andysis will concede
that Restorative Justice programs do not aways protect these rights, and argue that, in all
casesit should not necessarily do so automeatically. These three notions were put in place
to combat State arbitrariness, whereas Restorative Justice principles of reparation,
accountability, respongbility, openness and active participation may be inhibited by the
gtrict application of said notions. It has to be understood that due process rights may be
necessary in the current retributive system but may be ingppropriate in a Restorative
Justice context. What has to be determined is what guarantees and to what extent those
guarantees should be extended to participants in this type of process. One hasto look at
restorative processes in the context of its unique gpproach, rather than to just import
concerns from a process that is fundamentally different. Perhaps, due process rights are
not as fundamentd to citizens when there is a more open didogue, active participation or
an agreed upon solution or sanction. The main conclusion isthat, due process rights may
need to be gtrictly ensured within a restorative process, but before that decison is made,
it isessentid that one assesses this process with a different mindset than one would
towards atraditiond retributive process.

144  Proportionality

The term proportiondity is aso another term that has been ‘borrowed’ from the
Retributive System that needs to be re-examined to determineif it is entirdly gpplicable
within a retorative context. The Declaration of Leuven on the Advisability of Promoting
the Restorative Approach to Juvenile Crime stated that,

27 Bassiouni, M Cherif. "Human Rightsin the Context of Criminal Justice: Identifying Procedura
Protections and Equivalent Protectionsin National Congtitutions." Duke Journal of Comparative and
International Law 3 (1993): 235. from http://www.restorativejustice.org/RJ2r Due Process.htm

28 * Refer to http:/mww.restorativeustice.org/RI2r Due Process.htmfor adetailed account of these
arguments on Due Process. For Due Process concerns of Y oung Offenders see
http://www.restorativejustice.org/conference/l UN/RJ UN EDumortier.htm.




“the outcome of any restorative process should not transgress a maximum which should
be in proportion to the seriousness of the harm and to the responsibility and the capacities
of the offender.”?*

This portion of the declaration was addressing the proportiondity concern within the
traditiona system, but isthe restorative version of proportiondity the same asthat which
is discussed in retributive discourse? Commensurate deserts principle, - otherwise known
as proportiondity or just deserts — argues that the severity of punishment should be
commensurate with the seriousness of the wrong (Von Hirsch, 1976:66). In the traditional
context, proportionality was linked in large part to ensuring some form of proportiona
trestment for dl in the context of sentencing, and in this context, sentencing is directly
related to period of imprisonment. Von Hirdh'sinternal composition of the scale argued
that infractions of equal seriousness be punished with equal severity.*° Inl,
proportionaity has to be seen initstraditiond context of being a counterweight to
arbitrary punishment, in the form of disproportionate periods of incarceration. Wheress it
has to be acknowledged that Restorative Justice processes are not including the same
proportionality of punishment, that isadirect link between punishment and incarceration.
This could be congdered ardatively minor legd distinction, but it is an important one, in
that legal norms related to the retributive system cannot be applied directly to restorative
processes. When one discusses proportiondity, it isimperative that one does not impose
the just deserts modd of justice into a retorative framework, because thisisa
fundamentally different paradigm of thought. There may be a need to safeguard this right,
but one has to ensure to examine proportionality from a restorative context. In the very
leadt, the notion of proportiondity has to be reexamined and its' gpplicability resffirmed
within a Restorative Judtice framework. This distinction has to be kept in mind when one
examines the text of the basic principles.

15 How to Measure if a System is Restorative or Not?

Now that a number of key terms are defined within the Restorative Justice framework; it
IS necessary to examine the question of how to define a process as restorative or not? The
basic principle will provide a framework from which to do thisin practice, dthough there
isamissng theoretica discussion that is not included in that context thet will be

examined here. How restorative does a process have to be, to be considered Restorative
Judtice? Thisis afundamenta discussion amongg practitioners, theoreticians and policy
makers. As the definition of Restorative Justice is not delineated within the context of the
declartion, the assumption is validly made that this was done so as to not limit
Restorative Justice when it is clearly a process, paradigm and theory that is still evolving.
The assumption can be made that the basic foundations were being created so asto
provide a strong restorative basis from which to build in the future. Van Ness argues that
it isimprobable that Restorative Justice will completely replaces dl facets of aretributive
system. It would be more likdly that in an envisoned restorative system, the vaues and

29 Thiswas voted upon and adopted at the First International Conference on Restorative Justice for
Juveniles. May, 1997. Leuven.
30 Von Hirsch. Doing Justice. 1976. Pg., 91.
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principles of restorative justice will be predominant and competing vaues and principles
will be suffidently subordinate that the system's outcomes will be more restorative than
anything dse3! The question to be answered, is how predominant must a restorative
system be to be considered a Restorative Justice system governed by restorative
processes? Van Ness (2000) argues that ajust process has three components:

“Hirgt, crimeisfollowed by reparation (meaning victim services and repardive
punishment). Second, victims, offenders and communities participate in determining
and implementing the reparative punishment. Third, they do so in such away thet dl
parties make peace.”%?

He further outlines the definitions of dl of theseterms, but in thisandyss, it isonly
necessary to demonstrate that thereis a potentia continuum for restorative processes to
test their ‘restorativeness.” Whether, this is the definitive one, or if changes are needed to
be made to specific definitions, this example serves to illustrate two points. Firdt, that not
only isthere a controversy over what Retorative Justice actudly is, but second, thereis
uncertainty asto how restorative a system has to be, in order to be consdered a
restorative one. This continuum outlines three frameworks; the fully, moderately and
minimally restorative systems to gauge the restorativeness of a process.>® All of the three
systems are based upon a diding scale as outlined from top to bottom that alowsthe
reader to determine how high on each of the three columns a particular process fals. This
combination of the three columns would lead to the determination of which sysem the
particular process better reflected, afully, moderatdly or minimaly restorative system.
Van Ness argues that,

“A restorative justice system will need to have available, multiple options for each of the
components in order to deal with the divergent circumstances presented to it. A
restorative justice system will even have programs that are identified with current justice
systems, such as places for incapacitation of offenders who pose a danger to others. The
presence of these options should not lead usto rgject the system as antithetica to
restorative justice -- it is the frequency and reasons for usage of those options that will
determine the restorative nature of the system.”**

In concluding, it isimportant to date that these above mentioned specifics are not the
most important point. Rather, it argues that restorative processes may very well have to
work within retributive structures and even go as far asto accept the fact that some of
their disinct features may be incorporated into the overall process. Claassen provides a
similar tool, that he dubsthe ‘> Scale,’ atool to measure Restorative Justice.>® He argues
that by using a continuum, it can be helpful in determining the outcomes of restorative
processes to ascertain if our judtice processes are actudly implementing Restorative
Justice. He utilizes a Likert scale continuum to convey the point that that ‘we are not
talking about a smple either/or Stuation, nor are we likely to arrive a a place where it

31 Van Ness, Danid. Draft: A Restorative Future for Juvenile Justice?
32 i
Ibid.
33 To examine the Three Restorative Justice Systemsiin their entirety, refer to Appendix 1, Figure 1.
34 Van Ness, Danid. Draft: A Restorative Future for Juvenile Justice?
35 * To examine this J-Scale, refer to Appendix 1, Figure #2.
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cannot be improved.’*® These examplesillustrate that there is a debate as to how
restorative a system must be to be considered Restorative Justice, and how to actualy
measure this differentiation. Both of which serve to underscore the fact that one dominant
Restorative Judtice definition has not been agreed upon, but a common basis from which
to move forward with is comparable.

1.6 Acquis Restorative?

Thefind point of discusson in this literature review will be to determine whether or not
there is enough in common in the restorative theoretical and practica framework
discussed in this andlysis to form an acquis restorative 3’ In European Community law,
the French word ‘acquis’ isused in treaties and other legd instruments to make reference
to the basics of the lega and palitica tradition guiding the European integration and
synthesising previous deve opments dways to be included and respected in future actions
and by future members. Linking that word to Restorative Justice, we ask oursalves if
there are smilar grounds in Restorative Justice that are shared and accepted by dl those
involved in the restorative movement. Does a common restordtive tradition or acommon
framework exist, and more importantly, isit extended world-wide? This leads to the need
to attempt to identify aminima common understanding of what Restorative Judiceiis,
agreeable by dl of us whether we are from North American, Europe, Audtrdia, or the
other corners of the globe.

161  Common Under standing of Restor ative Justice?

Hudson and Galaway’ swork is considered as the mgor contribution to the ‘ rediscovery’
of Restorative Justice during the 1970s (Weitekamp, 1997). Another source often quoted
is Nils Christie' s Conflicts as Property *8, written in 1976, in which the author argues for
edtablishing an dternative to the pena system and to the professionals who ded with
those conflicts. He defends the idea of an dternative, where the partiesin a conflict
themsdlves are active in the process of finding a solution to their problem. This

dternative would be a system that is more oriented towards victims and their needs and
wishes. He introduced the need to revitalise and strengthen loca communities through an
dternative way of deding with conflict resolution, through the use of neighbourhood
courts - an autonomous civil forum for conflict resolution - not because of the relevance
from a crime preventive viewpoint, but because of the importance of such meetings
themsdlves. This should be, according to Chrigti€’ sidea, a system of laymen in the role of
mediators. The conflict then would be brought back to its proper owners so that
reparation and reconciliation between the parties are made possible. Christie swork has
an important impact in consegquent pend reforms not only in his own country of Norway,
but dso in the rest of the world. His ideas are mentioned in dmost every introduction to

36 Claassen, Ron., The J Scale: Measuring Restorative Justice. Center for Peacemaking and Conflict
Studies. 1996.

37 This analysis was first compiled in, Nadeau, J. Trujillo, J. The End of the Restorative Justice Myth:
Towards an | ntegrated Model. Montreal 2000.

38 Christie, Nils. Conflicts as Property. British Journa pgs. 1-14. 1976
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Regtorative Jugtice as one of the Sarting points and as one of the mogt influentia
andyses in the development of what only later would be cdled Restorative Justice,
athough the author’ s ideas were mainly based on an abolitionist perspective.

The first writer to create aredly integrated and comprehensve model of Restorative
Justice was Howard Zehr (Marshal, 1999), firgtly in asmall pamphlet caled ‘ Retributive
Justice, Restorative Justice’ (1985), and later in hisbook ‘ Changing Lenses (Zetr,
1990). Zehr presented Restorative Justice as an ‘dternative justice paradigm’, in
opposition to each of the main agpects and principles underlying legdl or retributive
judtice. In hisvision through this new lens, he stressed the benefits to victims and
enabling offenders to assume active responghility in making right the wrong done,
repairing the harm they had caused. Persond interaction between victim and offender,
reconciliation and forgiveness, were presented as perfectly in line with Christian notions,
and justified in rdligious terms>® Zehr’ swork was influential, and is till being presented
world wide in other peopl€ s research, like the work of Umbreit, Wright and Harding.
Those authors origindly treated Restorative Justice as synonymous with victim-offender
mediation and put the emphasis on private negotiations as a response to crime.

Other mgor influential works to be mentioned, and that are dmost aways found in the
first pages of any book on Restorative Justice, are such authors as Wright (1991),
Umbreit (1994), Harding (1982), and Bazemore and Walgrave (1999). Perhaps one work
that needs to be specifically mentioned is* Crime, Shame and Reintegration’ by John
Braithwaite (1989). Theideaof reintegrative shaming, as a postive ingrument to
reintegrate offenders back into their communities, in opposition to the dienating shaming
of the State, has a great influence in the retorative theory and practice. This theory,
originaly atheory of socid control, argues that offenders could be positivelgl influenced
by being shamed by their circle of acquaintances of their own community.*° Butin
practice, they were negatively influenced by the dienating shaming the State usesin the
form of crimina punishment. Socid control should be moved from the hands of the State
to the community asfar as possible. He reinterpreted New Zealand' s family group
conferencing in terms of his theory and introduced thet practice in Australia under the
idea of practisng reintegrative shaming. Van Ness (1997) suggests that the foundation of
Restorative Justice could be based on three principles and four vaues. Bazemore and
Walgrave (1999) accept those principles as ‘ the core principles according to their view
of retorative ideas. Van Ness explains that crime means more than law bresking, that it
aso causesinjuriesto victims, offenders and communities, whatever we decide to cal
‘community’ and whatever Sze we intend to giveto it. The three principleslisted below
are based on that first premise. Van Ness argued that,

“if crime means more than law breaking, then; justice requires that we work to heal
victims, offenders and communities injured by crime; victims, offenders and

communities should be given opportunities for active involvement in the justice process
as early and fully as possible; we must rethink the relative roles and responsibilities of the
government and the community.” (Van Ness, 1997)

39 Zehr, Howard, Changing Lenses. 1990.
40 Braithwaite, John. Crime, Shame & Reintegration. 1989.
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Van Ness redigtributes those tasks as, in promoting justice, the government should be
responsible for preserving ajust order and the community for establishing peace. In
addition to these principles, Van Ness proposes four ancillary principles, basic values
underlying Restorative Jugtice, namely encounter, reparation, reintegration and
participation.

Braithwaite discussed a number of Restorative values that have to be added to this
growing acquis. These Restorative vaues are dso found in many internationd human
rights agreements and include the vaues of:

“The Restoration of human dignity, of injury to the person or health, of damaged human
relationships, of communities, and emotiona restoration. This list also includes the Restoration of
freedom, of compassion or caring, of peace, of empowerment or self-determination, of a sense of
duty as acitizen, and also the values of mercy and forgiveness.”**

He argued that many people will find these vaues vague, lacking specificity of guidance
on how restorative practices should be appropriately run. Asit is necessary for sandards
to be broad if oneisto avert legdigtic regulation of restorative justice, which would be at
odds with the philosophy of the new legd paradigm. The idea being that in the end, there
isaneed for ddiberative regulation that clarifies the val ues we expect restorative justice
to redise*?

This paper would advocate that there isindeed a solid restorative foundation to build

from when one includes; the Claassen principles, the aforementioned internationdly
influentia common readings on Restorative Jugtice, in conjunction with the three

principles and four values as presented by Van Ness and the Braithwaite list of restorative
vaues. A foundation that would represent the basics of the philosophical framework that
one could cdl an Acquis Restorative. Thispotentia acquis is by no means completed nor
entirdy ddineated, but this andlysis has attempted to demonstrate the apparent

foundation used in building the United Nations basic principles. This outlined acquis, in
the very lesst, provides a solid foundation upon which to examine and understand the
United Nations basic principles on Restorative Justice.

41 Braithwaite, John, Standards for Restorative Justice. UN Ancillary Meetings. Vienna. April 2000.
42 Braithwaite, John, Sandards for Restorative Justice.
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2.0 Analysisof the Declaration of Basic Principles on the Use of Restor ative
Justice Programsin Criminal Matters

Thisandysswill criticaly examine each individud principle of the United Nations
Dedlardion of Basic Principles on the Use of Retorative Justice Programsin Crimina
Matters. The god of this critical andyssistwaofold. Frg, thisandysiswill atempt to
isolate specific problemsin the text from both the theoretical and practical viewpoints of
Restorative Justice. Second, this andysis will then postulate potentid suggestions asto
how to address these potentia problems and why it is necessary to do so. The end god of
this critical analysisisto ensure that through congtructive criticism this declaration

reflects the basic fundamentd ideals and principles that underpin the Restorative Justice
paradigm.

2.0.1. Definitions

21 “Restorative Justice Program” meansany program which usesrestorative processes or
which administersrestorative outcomes.

This definition is a composite of restorative processes and retorative outcomes, both of
which shal be examined in greater depth individudly. As such, one cannot provide
further rdlevant andysis at thisjuncture.

22 “Restorative outcome’ means an agreement reached astheresult of arestorative process.
Examples of restorative outcomesinclude restitution, community service, and any other program or
response designed to accomplish reparation of the victim and community, and reintegration of the
victim and / or offender.

The main issue that arises with this definition is from the standpoint of the victim. The
interest in Regtorative Judtice dternatives has grown becauseits centrd focus s different
from the traditiond justice sysem by including the victim as a centrd player. If this
principleisin fact one of the fundamenta focuses of Restorative Judtice then, it should be
made explicitly clear that arestorative outcome has to have amore direct effect on the
victim. In this definition, arestor ative outcome isany other program or response
designed to accomplish reparation of the victim and community, which istrying to be
inclusive s0 as not to define arestor ative outcome too narrowly. In order to serve victims
more effectively, it isimperative thet this definition be further expanded.

2.2.1 Practical and Theoretical Considerations

Precticdly, abetter illustrated example of the impact on the victim that goes beyond a
narrow view of accomplishing reparation for the victim would be appropriate to reflect
the importance of the victims needs being addressed in arestorative outcome. A possible
term that could be considered for this declaration to address thisissue is ‘heding'.
Wheress thismay or may not be the gppropriate term within this context, a Restorative
Judtice outcome hasto be intringcally linked to more than just Smple reparation for the
victim. The problem with using reparation as a solitary term isthat it is not delineated,
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which leaves room for awide latitude of options to achieve the desired god. Thislack of
clarity may have been intended, but the result could be quite unintended, that being that
this‘god’ of arestorative outcome would be directly linked to redtitution done. If this
narrow interpretation is adopted there remains the possibility that states could misuse the
idedl of Regtorative Justice through the implementation of victim regtitution schemes.
Member states could smply enlarge or develop compensation funds - that many areedy
have in place for victims of violent crime— and submit their *old’ policy as progressively
restorative. Not only could they inaccuratdly cdl their schemes restorative outcomes, but
they could further damage the ideal of Restorative Justice through poor practice. This
result would tarnish the reputation of and future viability of Restorative Judtice.
Implemented in this way, this Declaration would result in atrue disservice for victims. A
disservice that would arise as we would end up with founding principles that would result
in only half measures for victims, that in itsdf fundamentally contradicts the change that
Restorative Judtice is trying to affect. A possble practica solution would beto insert a
word or phrase such as the following in the text:

“Examples of restorative outcomes include restitution, community service, and any other program
or response designed to accomplish reparation and / or healing of the victim.”

‘Hedling’ may not be the desired word, but there is a need for such aword or phrase
in this context. If this addition was to be incorporated then it would ensure that restitution
was not used as the lone toal to achieve victim reparation.

23 “Restor ative Process’ meansany processin which thevictim, the offender and/or any other
individualsor community member s ar e affected by a crime participate actively together in the
resolution of mattersarising from the crime, often with the help of afair and impartial third party.
Examples of restorative processinclude mediation, conferencing, and sentencing cir cles.”

This definition has two important issues within that must be addressed. Both of these
issues can result in the exclusion of stakeholders from their own process and it isthis
potentid excluson that will be in the andyss of this definition. The firgt issue arises
from the underlying assumption in the definition that Retorative Judtice process must
include both the victim and offender and / or any other individuas or community
membersif it isto be consdered arestorative process. The second issue relates to the
first and derives from the examination of the words, participate actively. Thelatter will
be addressed first and the former as a part of that discussion.

2.3.1 Actively Participate

It is stated that restorative processes should be available a dl times throughout the
crimina justice process. If thisprinciple is to be gpplied then the scope of this declaration
cannot be so drictly limited vis-a-vis the term actively participate. If thisincongruity is

not reconciled then a restorative process would not be able to engage in helping to
reintegrate an offender a the end of his sentence in a Stuation where the victim was
unwilling to be a party. While in an inverse Stuation where a victim wants to proceed
from the outset in arestorative way but the offender is not ‘ready’ to be held accountable
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or to take respongibility, does the sysem smply exclude the victim from other retorative
processes that would help them regardless of offender involvement?

The restorative process definition states that in order for a process to be considered
retorative, those different groups affected by a crime participate actively together. The
consequence that follows from this gtrict definition is that the victim and the offender
and/or any other individuas or community members who are affected by acrime dl have
to beinvolved and have to participate actively together. The result of this ddlinegtion is
that our definition hasin fact become very specificaly limited. If thisis the intention of

the text, then the crafters of this document are excluding certain groups from restorative
processes and this exclusion has to be addressed. If thisis not the intention of the
definition then it needs to made clearer so that in practice that excluson will not be the
unintended result. These issues have to be considered within this context before a
decison is made.

Regardless of how this definition was intended to be interpreted, in both of the above
mentioned explanations, there are four repercussons. The first consequence of a drict
interpretation is that we effectively rule out Restorative Justice where both or al parties
cannot work together in an encounter setting. This would limit Restorative Justice
processes to only mediation, circle sentencing and or conferencing, if and only if, aface-
to-face meeting were to occur, thisin turn leads to the next three outcomes.

Firgly, that this type of restorative process would in most cases only be applicable for
minor crime. The reason for this concluson isthat in the instances of serious crime,
direct, face-to-face active participation is not dways possible, necessary or advisable,
especidly in cases of spousd abuse or violent sexua crimes. Secondly, in a process such
asmediation, it isthe process that isin itsdf important, not exclusvely the face-to-face
encounter. Thistype of encounter is alaudable climax, however, it isnot in many cases
necessary to the restoration of the victim or offender.*® It is the processitsdf of dedling
with a crime, the discussions, therapy, openness, acceptance and accountability that helps
to bring about the ‘resolution’ that we ateisthe god of the process. The way in which
this definition is now worded, the emphasisis placed upon the actud meeting, which may
or not be relevant in al cases to the final objective nor a necessary part of the * process'.
Thefind outcomeisthat this dedlaration using this uncdlear definition will be delineating
avigon of what isand is not a restorative justice process through its exclugvity, aview
that is, in the very lesdt, controversd.

2.3.2 Theoretical Considerations

Thisissue leads into a theoretical debate that is fundamenta to the future of Restoretive
Justice on an internationa scale, a discussion of what processis more or lessfully or

“3 David Gustafson, Toward a Justice that Heals. Address to the prison Governors Leuven, Belgium

Sent. 11/97.
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partidly restorative** While, this debate is controversid, there is an acknowledge need to
begin an overall process of separating bad practices from the best practices. The
theoretical discusson will necessitate that a decision is made regarding certain programs
that would undoubtedly fall under the category of partialy or moderately retorative
according to the gtrict definition of a retorative process. This declaration, while trying to
beinclusveisin fact ating thet a process has to be fully restorative or it isnot a
restorative justice program, which is abold path to choose. A specific exampleto
illugtrate this point begins with a process that hdps hed the victim. Whether thisis
through restitution, therapy or just plain information sharing, any such process that helps
the victim to ded with the aftermaths of a crime and to hed, should be considered
restoretive in nature. If these restorative measures are taken without the direct
involvement of the offender have we not had a process that was restorative for the victim
and the community? Conversdly, if the victim chooses to not cooperate for personal
reasons in the process yet the offender takes steps to take responsbility and
accountability for his actions with the end result being a successful reintegrated offender
into the community, has there not been a restorative outcome? I's the community not safe
and restored again? Succinctly, if a program isonly ableto help avictim in aredtorative
way or conversaly only the offender and this process is able to repair the harm that was
inflicted, for & least one of the parties, isthat not arestorative process? Therefore, if this
declaration states that a restorative process is one that includes the victim and offender
and / or individuals involved or concerned community members who must participate
actively together in order to resolve the matters arising froma crimethen it can be
intringcaly interpreted in practice to Sate that arestorative process hasto be fully
restorative in order to be consdered Restorative Justice. As debatable as this discusson
IS, caution has to be taken before a unilatera decison is made to choose this definition as
‘the’ definition because we will be autometically excluding potentialy effective toolsin

the Restorative Justice arsena. Van Ness broached this debatable subject in histhree
modds of Restorative Judtice, it isimperative that this declaration does not cut short the
badly needed discusson in this area of how restorative a process must be, before it can be
cdled Restorative Justice?

In conclusion, by not specifically deciding, we are choosing a path and that path may
have unintended consequences. In the future, when a competent body such asthe
Internationa Court of Jugtice, the Internationa Crimina Court or a Nationd Legidature
attempts to apply these restorative principles usng these guiddines as atemplate, they
will attempt to ascertain what exactly the framers of this document intended. Thusit has
been demongrated that by having chosen to eucidate this definition in its current form, a
very specific course may very well have been chosen in practice. Thiswill result ina
restorative process and by extenson Restorative Justice that can only be redlized or
implemented ‘if and only if’ it dedlswith dl parties together. The caveet hereistha we
haveto at least be aware of the magnitude of this decison and ultimately choose if thisis
the type of restorative process that should be considered.

44 Dan Van Ness, The Future of Restorative Justice. A Paper presented at the Tuebingen Conference on
Restorative Jugtice for Juvenilesin October of 2000.
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24 “Parties’ meansthevictim, the offender and any other individualsor community members
affected by a crime, who may beinvolved in arestorative justice program.

The issue of what isacommunity has to be addressed within this context. Thereis a greet
debate within the reslm of restorative justice theory as to what congtitutes a community. *
The concept of culturd rdativity has to be brought into the equation when discussing
community. Culturd relativity is a concept that means that any type of process hasto take
into account different cultural norms and Stuations before it can be implemented
effectively. Thus any restorative process has to be dtered to make it culturdly specific so
that it isrdevant for different populations. With thisin mind, if thereis only one

definition of community, or if it isleft undefined, then there could possibly be aproblem
with the implementation of certain processes within a community for no other reason

than it was designed for different cultura imperatives. Practicdly, this document iswise

to limit acommunity in this context to community member s affected by the crime, which
issufficiently broad to alow different cultures to be asinclusive as their society demands
without specificaly excluding any one group. The retorative debate about the true
definition of community is an ongoing one, and in this ingance, an open definition may

be the appropriate response.

25 “Facilitator” meansafair and impartial third party whoseroleisto facilitatethe
participation of victimsand offendersin an encounter program.

Thewording of this definition may actudly limit the role of the facilitetor ina

detrimenta way. A fadilitator in this definition islimited and redtricted into arole of

being solely afacilitator of an encounter program. If this limitation isindeed too

redirictive, it is necessary to decideif thisis a desired congraint? One way to address this
issueisto determineif the phrase ‘main role should be added to the definition? A

facilitator would then be afair and impartial third party whose main role isto facilitate
the participation of victims and offenders in an encounter program.

The negative impact of this potentid restriction can be seen within the setting of a
mediation. In this context, the facilitator is not Smply the person involved in the actud
mesting, but important throughout the entire process. It is these other duties that make up
the mgority of the actual work done within this entire process. It is necessary to then
determine if the definition of ‘facilitator’ in this declaration has to be expanded to
acknowledge the wide-ranging duties of afadilitator or if it is sufficient asit stands now.

2.6.0 Use of Restorative Justice Programs.

26 Restorative Justice programs should be generally available at all stages of the criminal
justice process.

To have this principle implemented in practice and not only in theory will be a difficult
undertaking in most Member States. The implementation of this principle isin theory an
important firgt step towards the acceptance of Restorative Justice practices. Essentidly,
this alows for states to phase in restorative practices and undertake pilot programs

45 Refer to Section 1.3 in the Literature Review for more detail.
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without having to dso commit to entirdly atering their exiging justice systems. That

sad, it isimperdive tha there are Restorative Justice dternatives at dl stages of the
crimind justice process. The encouragement of this principleisthat it providesa
mechanism to alow for the gradua adaptation of crimind judtice systemsinto more
restorative ones over time. If aMember State has reservations about implementing
restorative processes a the investigation and trial phases, it has the mechanism in place to
experiment with implementation of retorative processes a other points dong the
continuum. Thiswould ensure that dl parties could access these services and be dlowed
restorative responses to crime.

Thisisillugtrated best from the perspectives of both the victim and the offender. All
people respond differently to trauma and victimization and in the instance of avictim or
an offender, some take more time to be able to properly ded with the aftermath of a
crime. It isimperative that neither of these partiesis pushed into a process when they are
not ready, and doubly as important that neither is denied a restorative dternative because
of that inability to participate.

27 Restor ative processes should be used only with the free and voluntary consent of the parties.
The parties should be ableto withdraw such consent at any time during the process. Agreements
should bearrived at voluntarily by the partiesand contain only reasonable and proportionable
obligations.

2.7.1 Free and Voluntary Consent

The first sentence of this article Sates that arestorative processes should be used only
with the free and voluntary consent of the parties and this digtinction has certain
conseguences and implications atached to it for both victims and offenders. Firdly, the
victim should only be involved if he or she givesther free and voluntary consent. This
concept is very important as avictim should only be a part of arestorative process at the
point in time in which they fed that they are ready to do so. If this course of action isto
be followed, then it will result in certain policy implications.

Fird, if avictim does not want to beinvolved in the early stages of thistype of crimina
justice process then an offender could be denied a vauable opportunity to take
respongbility for their actions from the outset. Thislost opportunity could very well
damage their possihilities for fully taking accountability and reintegration into the
community. It also could result in unequa trestment from one person to another asa
trend of digproportionate sentences and sanctions could be applied in absence of
restorative dternatives. This would be exemplified in a Stuation wherein one victim were
willing to use arestorative process and another not, the result being that the sentence that
the offender received in the traditiona setting could be disproportionate to that agreed to
in the retorative outcome. The current crimina justice system, if it hopesto avoid
revictimization, has to achieve a ba ance between attempting to be asrestorative as
possible throughout al stages of the proceedings while ensuring that the victim is not
forced into a process they are not comfortable with or ready for.
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Secondly, theissue of free and voluntary consent of the offender is a contentious one.
The fact remains that as long as sate ingruments are involved within the relms of
crimina justice, thereis going to be a necessary component of state repression involved,
which contradicts any notion of free and voluntary consent. The conflict revolves around
whether or not arestorative process can or should have any elements of repression or
coercion in it? While it is debatable that a state cannot force an offender to be
accountable or responsible through repressive drategies, it can be agreed that an element
of coercion is needed to ensure that offenders face up to their norm breaking behaviour.
There has to be away to reconcile this Claassen principle with necessary state coercion
and control. In the very least, Sates have to ensure that the consequences imposed, if a
restorative response is not utilized, are reasonable, restorative and respectful.

2.7.2 Ability to Withdraw Consent — Practical Issues

The second sentence of this principle alows for dl parties to be able to withdraw consent
at any time during the process, which is a centrd idea of the retorative sysem. This
clause hastwo practica policy implications that deal with potentia problems of the
process. Theinitial issueis connected to the 6" principle of this Declaration that states
that Restorative Justice processes should be generally available at all stages of the
criminal justice process. It isimperdtive that if the |atter and the former principles are to
co-exist then there has to be viable and accessible processes in place for participants to
utilize. This needs to be done in order to ensure that those who wish to withdraw consent
do not fed implied pressure to continue or risk losng out on any type of retorative
dternative. If a participant withdraws their consent and involvement, then they must be
able to reinitiate a Restorative Justice program at a different stage in the proceedings. It
mugt beimplicit and explicit that neither party should be deprived of the possibility to
attempt to repair the harm that was committed at any time, even if they previoudy
withdrew. It has to be underlined that this processis not sole opportunity to try the
restorative system, it has to be readily accessble for dl parties. If thisis not the case,
people will in practice fed they do not have the ability to withdraw their consent & any
time due to unfair pressure to participate that may be red or perceived. Until restorative
processes are available in dl systems, at al stages, steps will need to be taken to
minimize this pertinent concern.

The latter practica issueisthat if one of the parties withdraws their consent and
involvement in the process does this necessitate that the entire restorative process stops?
Practicdly, isit possible for the process to continue on for those who are interested in
doing S0, if there are ways in which to accomplish this? This problem relates back to a
previous issue within the sphere of definitions, as processes are defined as those within
which the parties actively participate. This problem is highlighted again as the possihility
exig wherein the vaue of the restorative process itself can be negated if those who want
to continue in a different form or variation of restorative process are not dlowed to asa
matter of policy. Concretely, if parties are able to withdraw at any time and that decison
ends any type of restorative process for both parties, then this whole restorative approach
isin jeopardy. A restorative process could easily become immohilized as people could,
acting in bad faith, threaten to quit the proceedings in exchange for concessions or smply



just result in a systemn stuck at a stand gtill. Either scenario would result in afalled
retorative process and dl parties would be without viable aternatives to the current
justice system. Putting thisissue in the context of the Van Ness graduated systems of
Restorative Justice makes thing become more sdient.*® In that example, it is possible to
meet the threshold of amoderately restorative process without the inclusion of one or
more of the parties. The ultimate question in this context is how restoretive do we ingst
that a process be, to be considered a restorative process?

2.7.3 Reasonable and Proportionate Obligations

Thefind issuein this section addresses the contention that agreements should contain
only reasonable and proportionate obligations. This concluding principle sounds like a
legd necessity that implies fairess and justice for al, what it does say implicitly in terms
of Redtorative Justice is far more ingdious. The term proportiondlity, as discussed in the
literature review, isalega one deriving directly from the retributive modd of judtice. It
isalegd indrument that is directly equated with punishment, sentencing and in the
theoretical sense, the theory of * Just Desserts .*” In the context of Restorative Jugtice, it is
necessary to acknowledge that proportionaity may have a different meaning than it does
in the Retributive System. As such, the same levels of importance attached to thisterm
may not be applicable as proportiondity takes on a different balancing of priorities*®

28 All parties should normally acknowledge the basic facts of a caseasa basisfor participation
in arestorative process. Participation should not be used as evidence of admission of guilt in
subsequent legal proceedings.

2.8.1 Effective Procedural Safeguards

There are three issue that arise from this principle, the initid two relaing to the need to
have effective procedurd safeguards and the latter examining a base difference between
restorative and retributive systems. Firgtly, this principle states that parties need to
concede the basic facts of the case, which in most instances means that the offender has
to acknowledge his guilt as a precondition for participation. In practice what this doesis
exclude those who dispute their guilt or respongbility in the crimind act. Where an
offender is dready incarcerated for a crime, this pre-condition islogicd asitisapart of
the process of accountability that comes after heis found factualy guilty. What about
those Stuations wherein the facts are ill in doubt? Does this not limit Restorative Justice
in practice to those Stuations where people have plead guilty if restorative processes

46 See Appendix 1. Figure 1.

47'\/on Hirsch, Andrew. Doing Justice.

48 * This differencein definition for proportiondity between the retributive and restorative processesis
outlined in the Literature Review. In short, the main difference is that in the retributive process,
proportionate refers to the sentence of incarceration gi ven out, whereasin the restorative process, the
sanctions are of normally of adifferent nature. This difference hasto have someimplication in the rdative
importance of proportionality to both systems.
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want to be incorporated into the justice system at the front end?*® If restorative processes
do not make concessions S0 asto be able to deal with those a the initid stage of
establishing the truth, then it will continue to miss out on conducting restorative

outcomes to alarge segment of the population. However, the term should normally
provides aflexibility that could be a potentia remedy to this problem. Neverthdess, it
does not go far enough to dispd fears that future practice could very well exclude growth
of restorative processes into new aress.°

Secondly, these restorative principles reflect the ideal that restorative processes must not
be inadvertently used as a further state instrument of coercion and repression. There have
been concerns that within restorative processes explicit threats could be made to
offenders to coerce them into participating. The threat being that if they refused to
participate, then they would be vigorously prosecuted as a consequence.>?
Acknowledging that thereis aneed for both state coercion and repression in dedling with
judicid matters, there has to be a bal ance between ensuring that parties will not be forced
into a process that they are not interested in and guaranteeing that offenders are held
accountable for their actions. If arestorative process isto be used and applied in good
fath, then there hasto be trust and free will - to a certain degree — from dl parties
involved, including the state. Essentidly, crimina justice officias must ensure not to use
the option of a Restorative Justice process as a‘carrot’ to encourage offendersto take
repongbility; with the only dternative being alarge ‘hammer’.

2.8.2 Legal and Factual Guilt and Taking Responsibility

Thefind issue of note is the difference between legd and factud guilt and taking
respongbility. Frdly, if an offender isfound factudly not guilty, then one would argue
that the importance of the offender having to take respongbility for the harm caused
would be negated. However, if an offender was found ‘legaly’ not guilty but wasin
actudity factudly ‘respongble thereisamord dilemmaand an ethicd obligation
present. That being that the offender has to take responsibility for his actions and the
harm that was committed to the victim and the community, and that the state must be the
one that guarantees that these obligations are met. Whereas sates and judicia systems
have treditionaly warted legd certainty, if restorative principles are to be upheld by
governments, then this conundrum must be addressed in whole or & least in part. A
restorative process from the outset attempts to deal with the problems that were actually
caused, whether a court does or does not find the alleged offender to be technicaly
guilty. There needs to be an examination of thisfundamenta legd premise if Restorative

49 Restorative processes such as circle sentencing ultimately establish the truth, asit is determined within
the process. But there is no restorative process that actsto replace the fact finding role that is undertaken by
thetraditiond tria process.

50 Spedificaly, thereisaneed to begin the discussion on how and if Restorative Justice can be used in
Internationa Settings or at a Collective level of victimization. Thereisaneed to determineif thereis

potentia to have arestorative centered system that has a process that begins at the fact finding sage and
moves through to afina restorative outcome that dedls with internationa crimes.

51 Nadeau, Jason and Trujillo, Jesus. The End of the Restorative Justice Myth.... Towards an Integrated
Model for the Restorative Paradigm.
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Judtice isto be widdy implemented or if more victims are to be served. This examinaion
would then lead to a possibly solution to the final question that arises. This question asks,
if the court finds the offender to be ‘legdly’ not-guilty does that negate the red harm that
has been actudly inflicted upon the victim and the community? This very Stuation isthe
one that has disllusoned the generd public with the traditiond retributative system and
itsinability to repair the harm that has been caused. Once again the mentdity difference
between the retributive and restorative systems cannot be overlooked when applying
process. Perhaps more of afocus on restorative processes and less on technical legal
issues would serve justice more gptly and serve the public more effectively.

29 Obviousdisparitieswith respect to factors such aspower imbalances and the parties’ age,
maturity or intellectual capacity should betaken into consideration in referring acasetoand in
conducting a restor ative process. Smilarly, obviousthreatsto any of the parties safety should be
conddered in referring any caseto and in conducting a restor ative process. The views of the parties
themselves about the suitability of restorative processesor outcomes should be given great deference
in thisconsideration.

2.9.1 Power Imbalances

This principle takes on greater important when restorative processes of a more serious
nature such as inter-familia abuse and sexud crimes are considered. Restorative
processes that have dedlt with these seriousissues have generaly been offender driven
programs, which has been avalid criticiam from various victim rights advocates and
organizations.> This perception has lead to misinterpretations, misunderstandings and
mistrust of restorative processes by advocates in these areas and their concerns must be
addressed adequately. The state has an obligation to not propagate power imbalances
inherent within the system. >3 Victim advocate groups tend to argue that government
processes tend to be offender driven and examine victims needs and concerns as an after
thought, if at dl, asthey are used astoolsto convict or conversely reintegrate the
offender. They argue that in these restorative processes there can then be an inordinate
amount of pressure by the state placed upon crime victims to participate.>* This pressure
could then lead to the subordination of the needs of the victims by those of the offenders
causing further harm. It is concerns like this that maintains the trepidetion felt towards
Restorative Justice by victim advocacy groups.

2.9.2 Safety Issues

The next sentence in this principle focuses on the important need to ensure that the
physicad and psychologicad safety of victims of crime should never be taken lightly. It has
to be highlighted that these concerns are paramount if revictimization is to be avoided,
this cannot be understated or overlooked.

52 | lewelyn, Jennifer, Howse, Robert, Restorative Justice ~ A conceptual framework. (At Footnote 102)
%3 Reeves, Helen The victim support perspective in Martin Wright and Burt Galaway eds., Mediation and
Criminal Justice: Victims, Offenders and Community. Pg., 47.

54 Nadeau, Jeson and Trujillo, Jesus. The End of the Restorative Justice Myth.... Towards an Integrated
Model for the Restorative Paradigm.



2.9.2 Consultation of the Parties

Thelast underlying concern regards the final sentence in the principle that argues thet the
views of parties themselves need to be considered about the suitability of restorative
processes or outcomes. One of the biggest problemsis that thisis a great theory and
aspiration, but that little will be done to consult any of the parties before any restorative
processisimplemented. Thisis substantiated by the fact that there has been little to no
critica empiricd research to date that substantiates what crime victims and offenders see
as suitable processes and outcomes for their conflicts.>® Most processes have taken an
interesting idea and attempted a pilot project, with this concern being only thought of

after thefact. Thisis a specific areathat needsto be researched if restorative practices are
to pay more than lip service to this principle. Asthings stand, parties are not adequately
informed about what options there are available. There has to be an effort to achieve
greater trangparency if the community, victims and offenders are going to be able to
goppreciably judge the suitability of usng restorative aternatives and outcomes.

210 Whererestorative processes and/or outcomesarenot possible, criminal justice officials
should do all they can to encour age the offender to take responsibility vis-a-visthevictim and
affected communities, and reintegration of the victim and/or offender into the community.

2.10.1 Impossible Restorative Processes and Outcomes?

Thereis aneed to examine the gpparent underlying assumptions in the phrase, where
restorative processes and/or outcomes are not possible. The assumption here is that there
are some restorative processes that do not, in fact, work. Why hasit aready been
determined that certain restorative processes will not work and who has determined in an
empirical manner that al or some restorative processesin fact are tenable or
unsustainable? One does not want to put forth restorative processes as the panaceato the
worlds problems, but placing arbitrary limitations down from the outset, can hardly been
seen as condructive. It isimperative to shift the focusto try to ascertain where the
potentid isin usng Restorative Justice dternatives, not to assume that there are areas of
impossibilitiesin advance. A possible solution to thiswould be to insert the words, within
existing Criminal Justice Systems at the end of the aforementioned sentence. Thiswould
serve to darify that this declaration is examining retorative processes within existing
Criminal Justice Systems and that a judgement is being made asto Restorative Justice
potentia. There would then be a further need to empiricaly test and research the extent to
which restorative processes can and cannot be possible.

2.10.2 What is a Restorative Outcome?

The second issue to be examined is that the latter part of thisprincipleisin fact a
restorative type outcome in and of itsdf. Theintention of this principle is to submit that

%5 Daly, Kathleen. Does Punishment Have a Place in Restorative Justice?
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when restorative processes and outcomes cannot be accomplished, officias should do all

they can to encourage responghbility, reintegration and other restorative idedls. This

andlysis contends that if these actions are effectively carried out, then they arein redity
engaging in arestorative process that will result in a restorative outcome. If crimind

judtice officids were to do dl that they could to encourage the offender to take

responsibility vis-a-vis the victim and the reintegration of the victim and/or offender into
the community when a restorative process and/or outcome is not possible, then isthis not
aredorative justice outcome itsdf? In this instance, restorative principles are being used

to help repair the harm that has been inflicted upon the community and if thisis

undertaken then can the result be considered a restorative outcome?

The problem is that this declaration has defined restorative outcome and process far too
definitively as discussed previoudy. This argument heps to further question the notion of
wher e restorative processes and/or outcomes are not possible, because if thisactionisin
itself an outcome then our options of where a restorative processes do not work has been
ggnificantly narrowed? To answer this concern, perhaps an emphasis could be that part
of the process that leads to a restorative outcome is the responsibility placed upon
crimind judtice officids at different sages of the system to do dl they can to encourage
restorative outcomes. A practica example being that in a Stuaion where thereisno
potentid for the parties to come together to find a solution, the presiding judge could try
arestorative gpproach in the sentencing phase. This would therefore remain true to
restorative principles and contribute to a retorative outcome in the end. The conclusion
isthat since the boundaries of where and what restorative processes are limited,
innovative and aternative approaches have to be taken to dlow for reparation,
respongbility and reconciliation to occur.

2.10.3 The Need to Consider the Theoretical Basis of Restorative Justice?

Thefind hypothesisisthat the total sum of the parts of Restorative Judtice are more than
how they are smply structured in the definition section. In the very least, the defining of
Redtorative Judtice that is effectively accomplished by this document has to be more
inclusive and expanded. The fact is, Restorative Judtice is not defined in this declaration
and the idea that Restorative Justice is more than Smply a process or outcome is reflected
in the definition and principles used by the Working Party who congtructed these basic
principles. The Marshdl definition and Claassen principles reflect that Restorative Jugtice
ismorethan just alegd definition, it isaway of thinking and amentdity changethat is
entirdy different from that of the current mindset of the Retributive Justice System. It
cannot be undergtated that this mentality shift isimportant to the proliferation of the
restorative modd. One can congtruct a structure, but if the underlying vaues and norms
are not conddered when thismode is gpplied, then Restorative Justice will be afalure
before it begins.

2.11.0 Operation of Restorative Justice Programs
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211 Guiddinesand standar ds shouldbe established, with legidative authority when necessary,
that govern the use of Restor ative Justice programs. Such guiddines and standar ds should address:
a) The conditionsfor thereferral of casesto Restor ative Justice programs
b) Thehandling of casesfollowing a restor ative process

The establishment of guiddine and standards is a necessity as far as promoting and
legitimating restorative programs. Thefirgt two points are necessary if Restorative Justice
programs are to be effective when implemerted, and are rather clear as to not need
further examination or explanation. Points‘c’, ‘d’, and ‘€ dl need to be examined in
further detail.

2111 ¢ Thequalifications, training, and assessment of facilitators

Thereis aneed to ensure qudity control asto the quaifications, training and assessment
of facilitators athough a ba ance needs to be struck between two differing restorative
philosophies on the make up of who afacilitator actudly should be. There aretwo main
schools of thought, the first argues for an informa non-beaurocratized Restorative Justice
facilitator and the second group that recognizes the need for highly trained and qudified
fadilitators>® Thisissue will be addressed more thoroughly in section ‘2.17 Facilitators.’
The emphasisin this context is to introduce this argument as a central issue to the core
ideds of arestorative system. The end result that has to be kept in mind isthat how well
trained facilitators are and what level of education and standards that will be required for
facilitators will definitively and unequivocaly have a serious impact on the future
composition of Restorative Justice processes.

2112 d) Theadministration of Restorative Justice programs

Thereisaneed to formdize or in the very least legalize Restorative Jugtice programs and
its adminigiration, however, any such body of guiddines must keep in mind that a
Redtorative Judtice system is by nature different than thet of the traditiond retributative
system. This recognition has certain ramifications as traditional measures of judicia
system effectiveness such as cost-effectiveness, reduced recidivism and satisfaction rates
may not be the most effective tools in terms of judging Restorative Judtice program
effectiveness. Thisis not to diminish the measurability or success rate of retorative
programs within the scope of these issues as the limited research that has been conducted
has shown pogtive results in thisregard (Braithwaite; Umbreit; Daly) Most of these
limited studies have shown that Restorative Justice programming isin the very least as
effective if not markedly better when compared to traditiond crimind justice system
programs. Nevertheless, as comparable as these tools may be, if the differencesin
mentality between the restorative and retributive systemsis not acknowledged then there
will be negative repercussons. There could be the possibility that Restorative Justice as
an dterndive justice system would fal becauseit is being judged by the wrong set of
rules and regulations. An example of thiswould be if governments were to compare

S6Dumortier, Els. Neglecting Due Process for Minors: A Possible Dark Side of the Restorative Justice
implementation?. U.N. Ancillary Meetings. Vienna. April 2000.
http://www.restorative ustice.org/conferencelUN/RJ UN_EDumortier.htm .
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apples (the Retributative System) and oranges (Restorative Justice) and conclude that the
outcome of making sauce of the latter asineffective because it does not result in smilar
tasting ‘gpple-sauce” Simply put, anaogies aside, the need to formaize and legdize the
restorative processis gpparent but it should not be evaluated by the same criteriaasthe
system that it evolved as aresponse to. If Restorative Justice is to be held to the same
criteriafor measurement as the retributive system, yet has different fundamenta

principles underlying its congtruction, then it will be doomed to failure before it is given

an opportunity to grow. This base difference has to be consdered in the construction of

any such guiddines or evauation process
2113 e) Standards of competence and ethical rules gover ning oper ation of Restor ative
Justice programs

Thereisaneed for such aset of ethicd rules and guiddines governing the operation of
Restorative Justice programs. Thisis a process that has to be undertaken after having
examined the acquis restorative very carefully. Thisacquis would be the central core
beliefs, common vaues, practices and standards that can be found amongst al restorative
programs and that should be the basis of this declaration. This declaration isafirst sep
towards properly defining those core values while room needs to be left for thisareato
evolve and grow effectively. If aredrictive set of rules are set out prematurdly, it may
negatively affect the evolution of the restorative acquis in the future. The Working Party,
as discussed in the Literature Review, acknowledges these core ideals in congtructing this
declaration. Unfortunately, this declaration fails to even acknowledge these principles
within the congtruction of its definitions, which leaves the fundamenta foundation of the
restorative paradigm unclear and without context. Without the guiding principles of
Regtorative Justice more clearly defined, we leave the application of restorative processes
to Member States. In thisinstance, they can do asthey seefit, which could very well
result in Stuations where they may follow the letter of the law in the form of the
declaration but most definitely not the spirit of the law, vis-a-vis the guiding principles of
Redtoraive Judice. Thisandysisis not suggesting & thistime atype of suffocating
regulatory approach, but the centra core of Restorative Justice must be acknowledged
before it is margindized through wrongful application.

212 Fundamental procedural safeguards should be applied to Restor ative Justice programsand
in particular to restorative processes.

Fundamenta procedura safeguards are necessary in any governmenta lega setting,
including Restorative Justice. The question one must ascertain is whether or not the
restorative context provides the same legd and procedura safeguards for both offenders
and victims as they currently enjoy in their respective legd sysems It isimperative to
note that these procedura safeguards do not necessarily reflect specific fundamentd
Restorative Justice principles, nor it could be argued, should they. It must be observed
that by integrating these principles — while commendable — we are setting out Western
legd and judicid thought and mentdity to a process that came from atraditiond origin
that did not have these core principles as central idedls. In the Western legd setting it has
to be determined how far due process rights should be extended in so far asto not
undermine restorative processes. It is common in many Restorative Justice initiatives that
the offender has to admit guilt as a pre-condition to being alowed to participate, thus
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negating an absolute right to due process normsif the offender wants to proceed from the
outset in arestorative way.>’

Restorative Justice programs are supposed to be processes that people understand, in the
traditional setting, loca law and custom worked because people understood its value and
the merit of their actions and participation in that system. Culturd relativism hasto be at
the forefront of any Restorative Justice program. Not only does Restorative Justice have
to be adaptable and beneficid for locd, provincid or federa settings, it has to be equally
adaptable for differing internationa culturd Stuations. This means that in some cases
Redtorative Justice processes may bein conflict with strict due process norms. Thisis not
an argument to alow for lax guiddines and principles that would undermine human

rights concerns or provide for bad practices but a reminder that Restorative Justice is
supposed to be culturally relaive. That means that in some cases thisided of due process
inwhole or in part may be a hindrance in the attempt to repair the harm that was
committed to avictim, offender or the community.>®

Finaly, if grict Due Process rights are to be observed and integrated into this declaration
then, it has to be acknowledged and understood that there may be adverse fundamenta
changes made to Restorative Justice principles. Precticdly, this could change the very
nature of restorative processes. These potentia consequences shdl be examined in
greater detail in the following sub-sections on safeguards of this andysis.

2121 a) The partiesshould havetheright to legal advice before and after therestorative
process and, where necessary, to trandation and/or interpretation. Minors should, in addition, have
theright to parental assistance.

Thisis arguably a necessary standard, but it is a principle that brings up &t least one
concern. Are we in practice setting standards that many states or local governments can
not meet and thus miss out on the opportunity for the gpplication of Restorative Justice
principles because certain judicia and legad norms can not be met. A concrete example of
this conundrum is demongtrated in the case of the Rwandan Gacaca The Gacacaisa
process that contains many restorative dements and that is going to be implemented on
the Nationd leve for survivors of the Genocide. This collective response will attempt to
effectively ded with 115,000 offenders charged with crimes againgt humanity and
genocide®® It isimpossible to say that dl of these people should have adequate legdl
representation or advice before or after the process. If that were to be the case, then this
initiative would not be possible and an excdlent attempt to hed the conflicts and harm
suffered by a nation would be logt. Thisandyssis not arguing thet the Gacacais an
example of a Restorative Justice process a a Collective Levd, asitisat best a
moderately restorative process. The importance of this example isto demondirate that a

> Nadeau, Jason and Trujillo, Jesus. The End of the Restorative Justice Myth....Towards an Integrated
Model for the Restorative Paradigm.

58 | n processes such as Family Group Conferencing and Circle Sentencing and the Gacaca, due processin

the strictest sense may not be possible as different procedura norms apply. The main differences with due
process in arestorative process compared to aretributive process are outlined in the Literature Review.

%9 Rwanda Plans Impressive Logistics For New Court System. Hirondelle News Agency (Arusha) April 30,
2001. http://dlafrica.com/staries’200104300375.html




process like the Gacaca has a number of restorative ideals and principles as part of its
ethos and has the potentia to be considered a restorative response to collective forms of
victimization. Currently, asde from Truth Commissons, there has been little attempt to
apply Restorative Judtice to instances of mass victimization or international crime, which
is something that Restorative Justice theorists and advocates have to now examine. The
further importance of the Gacaca example is to demongtrate that if such a process wasto
be even examined as a potentia restorative processit could be disqudified outright. This
disgudification would be as aresult of the drict gpplication of this declaration, asthe
Gacaca could not meet the burden of this principle.®

What has to be made evident is that these processes themselves have to be understandable

for the average person as argued previoudy in thisandysis. If this burden is not met, then
such a program will be ineffective by design and result in aprocessin need of anew
group of ‘legd professonas to act asinterpreters for ordinary citizens. That would
produce a system that was out of touch with the common man and unable to ded with the
aftermath of mass victimization and crime, much as the traditiond justice system has
become a process that has failed in that regard. In summation, this safeguard should be a
feature in most restorative processes, while those same processes must ensure that every
participant understands the process and their role within that structure. The term, should
alowsfor restorative processes to continue where thisisimpractica or impossible to be
totdly applied in certain jurisdictions. Whet this safeguard does is potentidly limit the
scope of restorative processes from deding with crimes on the collective level such as
genocide and other crimes againgt humanity, if this safeguard isto be drictly gpplied.

2122 b) Before agreeing to participatein restor ative processes, the parties should befully
informed of their rights, the nature of the process and the possible consequences of their decisions.

Thisprinciple, if constructed properly in practice, would demondtrate the core idedls that
differentiate Restorative Justice from the traditiond system. Thisided isthat dl parties
involved should understand what is going on in the process and their role within that
process. Thisisan ided that would help to answer the problem presented in the previous
principle. If people fully understood the process and its consequences, would they need
guaranteed legd advice to be enshrined as a safeguard? Thisis one of the main benefits
of a Redtorative Justice process, in theory, asit isaprocess that truly involves dl people
pertinent to the resolution of a crime or conflict, not just ate organs far removed from
daily life. The advantage of Restorative Justice would be that itS' transparency to the
average person reduces the need to access alawyer in dl conflicts and alows people to
be able to deal with their problems in a process that they understand.

2123 0 Neither thevictim nor the offender should beinduced by unfair meansto
participatein restorative processes or outcomes.

60 For aComplete analysis of the Restorative Potential of the Gacaca processin Rwandato deal with Mass
Victimization and Crimes of Genocide examinethe M.A. Paper presented by Jason Nadeau to the
Katholieke Universiteit Leuven. Critica Analysisand Practical Application of the U.N. Declaration of
Basic Principles. (2001). Unpublished.
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The degree to which this principle is applied is a fundamenta debate within the
theoretica framework of Restorative Justice. This debate can be seen from both the
perspective of the victim and the offender.

2.12.3.1 Victims Issues

The victim in the traditiond crimind justice process has been removed as a centra figure
and a best plays the role of the witness while the state takes over the conflict.®* In
response to this, in the restorative process the victim becomes the centrd figure and takes
an active role. Asthe centrd figure of this process, the victim has to have the right to not
be involved if he or sheis not ready or does not want to participate. This should be
consdered as an indienable right, aright that cannot be infringed by the state by unfair
means.®? This specific concern has been voiced by victim advocacy groups regarding
certain restorative processes such as Victim-Offender Mediation, that are accurately
perceived as being offender driven.®® This then has resuilted in the offender being the
main focd point of the process with the victim once again becoming a secondary player.
If Restorative Judtice is to answer to these criticisms it has to be flexible enough to dedl
with the different needs and concerns of victims. It has to be able to react when they are
ready to participate at whatever point that is during the crimind justice process. The find
andlysisisthat victims cannot be coerced into participating in a Restorative Justice
process. If these processes are to answer victim criticisms, then they must not remain
offender driven and move victims concerns to the forefront.

2.12.3.2 Offenders Issues

The participation of the offender in an Restorative Justice process presents an entirely
different dtuation, one that causes a serious debate amongst Restorative Justice
advocates. Wheressiit is agreed upon in the Claassen principles that the offender should
not be overly induced by unfair means to participate in a Restorative Justice process,
there is a debate as to how much coercion a state can use in ensuring this participation. In
terms of ensuring public safety concerns there is aneed for state control and certain
coercive measuresin order to maintain order. The question is how far can that coercion
go in arestorative process before it ceases to be a restorative justice process?* This
fundamental debate comes down to two points of contention that should be addressed in a
larger forum then the confines of this andlys's, and as such, this andysiswill only outline
that which can be examined here. Firdly, can an offender be forced to participate in a
restorative process at al? Some Restorative Justice advocates go as far asto argue that
participation has to be completdy voluntary or it loses its effectiveness and restorative
elements. The compromise would gppear to be adelicate balancing act that is amplified
by the second point. If there is a certain amount of coercion acceptable where shoud the

61 Christie, N., Conflicts as property, The British Journal of Criminology, vol. 17, nr. 1, 1977, 1-15.

62 Umbreit, Mark Victim Meets Offender pg.4.

63 Reeves, Helen. The victim support perspective.

64 This refers to the Models of Restorative Justice presented in the Van Ness Paper presented in Tuebingen
on variations of retorative systems.
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line be drawn? Where does one differentiate between being induced by unfair meansto
participate in a Restorative Justice process and an acceptable level of compulson? These
guestions have to be accorded sufficient thought and debate when this declaration is
discussed as these points are fundamenta to the core principles of Restorative Justice. To
overlook them would create problems in the future application of such adeclaration at

any level.

213 Discussionsin restorative processes should be confidential and should not be disclosed
subsequently, except with the agreement of the parties.

This principle raises a number of privacy issues that have to be examined. All of these
issues can be best understood within the context of a Victim-Offender Mediation
encounter scheme, wherein sengitive and persond information necessarily needsto be
discussed in order for progressto be made.

The firgt issue reflects the fact that there will need to be alega guarantee thet the
restorative processeswill remain confidentia and not be subsequently disclosed without
the agreement of the two parties. Without this guarantee, this uncertainty could

jeopardize the basic level of trust that is needed to undertake these types of proceedings.®®

There cannot be an open line of communication established in the context of an encounter
processif ether party isworried that their confessons and discussons will negatively
affect them in future proceedings or embarrass them publicly. Therefore, an open and
honest environment with trust asits basisis needed if an offender isto be held
accountable for hisactions. Thisis aso necessary in order for avictim to fed safe from
further victimization through his or her participation. If thistrust is not gpparent and there
isfear of ‘incriminating’ oneself unintendedly, then both the victim and the offender

could lose faith in this type of process.

The second issue deals with libelous actions and breeches of confidentiaity by actorsin
the process itsdf. The basisfor this exchange is a diaogue built upon mutua respect,
trust and safety which can easily be negated by one or the other party providing
information to the media that would hurt or further victimize the other participant or
participants.®® The victim can be eesily revictimized if this processis abused where
adequate safeguards are not put into place. The offender can potentialy have his future
case before acrimina proceeding damaged with lesked information that becomes public
knowledge. Both of these types of scenarios deriving from a breech of confidentidity,
would result in alack of confidence in the new system. This outcome would ultimately
undermine the credibility of Restorative Justice and the desire of people to chooseit asan
dternative. This possible negative outcome should be cause enough to ensure adequate
safeguards to combat this possibility.

65 Umbreit, Mark. Victim Meets Offender: Theimpact of Restorative Justice and mediation. 1994.
66 Nadeaw, Jason and Trujillo, Jesus. The End of the Restorative Justice Myth.... Towards an Integrated
Model for the Restorative Paradigm.
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2.13.1 The Need for Transparency

The third issue relates directly to those legd ingtitutions that value the importance of the
principle of trangparency in their lega proceedings. Placed in a practicad Restorative
Justice context, lega hearings are supposed to be conducted in an open and fair manner,
but a restorative process contradicts this as parties must not disclose information unless
both parties agree. What happens when one of the parties fed that they have beenill-
treated or further injured if there is no public ‘watchdog’ mechanism in place? Perhaps a
solution to this possibility would be to have an organ or body that could be consulted if
there was an dleged misuse of power or problem that arose from the proceedings. In the
very leadt, in order to ensure trangparency and an adequate community belief that this
type of system could work in alarge-scae capacity, some form of gpped's process or
oversght would seem appropriate. This may be a minor point when compared to the
previous two discussion points, but it isavalid concern that needsto be at least kept in
mind in terms of evauating this principle.

214 Judicial Discharges based upon agreementsarising out of Restor ative Justice programs
should havethe same status asjudicial decisionsor judgementsand should preclude prosecution in
respect of the samefacts (non bisin idem)

This principle underlines the importance of balancing the needs of the victim and
offender with those of the Sate. It isimperative that if arestorative processisto have any
credibility that resultsin actions that do not end up victimizing those involved, judicid
discharges must have the same status as judicid decisons or discharges. By way of
practical example, if avictim and offender through a restorative process, achieve a
restorative outcome that they are perfectly content with, the state can sill choose to do
something ese dl together. It can impose a further sanction or negate the agreed upon
outcome and ignore the wishes of dl partiesinvolved in the name of judtice. The danger
here isthat a Sate agency, when overriding any such agreement would in fact victimize
or revictimize dl parties involved through this attempt to enact justice, ajustice based
upon different ideals and vaues.

Theissue of proportiondity could be brought up in this context as a legitimate concern. If
some cases were accepted an others overruled by the judicid authorities, where would the
restorative proportionality be? The end result isthat if arestorative processisto be
implemented with the hopes of helping to repair harm in the communities and to provide

a better more equitable form of justice, then it should not be overridden by contradictory
judicid rulings. Aslong asthe partiesinvolved are satisfied with the outcome and it is
indeed a restorative outcome, there is a need to ensure these agreements are | egitimated.

215 Wher e no agreement can be made between the parties, the case should bereferred back to
the criminal justice authorities and a decision asto how to proceed should be taken without delay.
Lack of agreement may not be used asjustification for a more sever e sentencein subsequent criminal
justice proceedings.

This principle underscores amgjor differentiation between the retributive and retorative
systemsthat has to be highlighted. This difference revolves around the presumption of
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innocence and legdity of guilt versus taking respongibility, accountability and repairing
the harm that has occurred. Thisis afundamentd difference between the two paradigms
and if they will be working interchangeably within the current sysems for the foreseegble
future these differences cannot be overlooked when switching from one process to the
other. The traditiona systems place emphasis on legd guilt and thus encourages
offenders to maintain innocence and deny any responsibility until ‘legdly’ proven
otherwise. The restorative process moves away from drict legd guilt and dedls with
fixing the harm caused by one party to the other while encouraging those involved to take
responghility for their actions in amore condructive way. Where this differenceis
apparent iswhen arestorative process fails to reach an agreement. Thefirst step, as
outlined previoudy in this declaration, is that in arestorative process, the parties should
acknowledge the basic facts of a case as abasis for participation.®’ The breskdown of a
restorative process according to this principle, should not be used as evidence of guilt,
thus providing a much needed safeguard. Unfortunately, in a retributative system based
upon legd guilt thisadmission is centrd to the case of the prosecution and hard for
authoritiesto ignore, unlessthey are legdly obliged to do so. Therefore, when making the
trangtion from arestorative to aretributive processit isimperative that there be a
mechanism to safeguard the rights of dl parties, specificaly when certain rights are not
inherent to both opposing philosophies. This must be consdered in order to ensure that
the safeguards outlined here and in principle 2.8 be respected. Thisis necessary in order
for restorative processes to bein any way effective and ultimately not undermined.

216 Failuretoimplement an agreement madein the cour se of arestorative process should be
referred back to therestorative program or to thecriminal justice authoritiesand a decison asto
how to proceed should be taken without delay. Failure toimplement the agreement may not be used
asjustification for a more sever e sentencein subsequent criminal justice proceedings.

In the preceding discusson, the idea of creeting a mechanism through which the
protection of fundamental safeguards could be assured was introduced. This principleis
underlining the need for such a mechanism that would safeguard the transfer of parties
from one system to the other without infringing upon ther rights. This principle suggests
that if parties agree to opt for arestorative process and end up returning to the traditional
system, this attempt at aternative justice cannot be used negatively in any way, shape or
form. This principle is essentidly suggesting the safe trandfer of parties from one
approach to the other, this being the mechanism discussed above. The need for thisis
basad upon the retributive system enshrining different ideals than the restorative system.
Inatrandfer of jurisdiction, certain findings in the latter could be used againg ether party
in acontinuation of the former process. If this protection is not ensured through a
safeguarding mechanism, partieswill be reluctant to expose themsalves to unneeded risk
and smply opt to ignore potentia restorative opportunities to resolve their conflicts.

67 * Principle 2.8, All parties should normally acknowledge the basic facts of a caseas abasis for
participation in arestorative process.



2.17.0 Facilitators

217 Facilitator s should berecruited from all sections of society and should gener ally posses good
under standing of local culturesand communities. They should be ableto demonstrate sound
judgement and theinter per sonal skills necessary to conducting restor ative processes.

The debate between Restorative Justice advocates concerning facilitators revolves around
the need for professondization in this field. These principles outline the need for

someone who iswell trained, highly skilled and who posses excdllent interpersond skills
in order to properly carry out the required tasks.®® The argument is the degree to which
these facilitators need to be professionalized and that there is a concern that these people
be representatives from the community more so than lawyers and judges are perceived to
not bein traditiond judicid sysems (Hudson and Gaaway, 1996, p. 5; Chrigtie, 1977, p.
11). The concernisthat existing lawyers, mediators and judges will co-opt restorative
processes and keep these processes as inaccessible and mysterious as the current system
isto the average person.®® Restorative Justice arose in part as a response to people
wanting to be able to take part in the remedies of their own conflictsto a grester degree
than is currently alowed. More importantly, people want to understand what is going on
and not to have to have ahighly skilled interpreter decipher the entire process. The
argument is not that there is a need for highly trained peoplein thisfield, but to what
degree that training has to be formaized and professondized. This principle hasto

reflect the fact that Restorative Judtice is based upon involving the community, ina
different way than the current system, and this involvement isin large part through the
participation of the facilitator in some instances.”® There is a need for standards and
guiddinesin thisareg, to ensure best practice, but these principles have to be vigilant in
ensuring that it does not lay the ground work for the creation of unredlistic, unnecessary
and arbitrary restrictions upon fadilitators in different cultural contexts.”

218 Facilitator s should perform their dutiesin an impartial manner, based on thefacts of the
case and on the needs and wishes of the parties. They should always respect the dignity of the parties
and ensurethat the parties act with respect towar ds each other.

Impartidity and neutrdity are essentid to the role of afacilitator, however, it isimportant
to not associate these traits with lack of understanding or empathy. In retorative
processes, afacilitator needs to balance the needs and wishes of dl partiesin an effort to
repair the harm that occurred. While needing to be impartid and neutrd, it must be
acknowledged thisis not atrictly legd process. The retorative philosophy includes
consdering emotions and impartidity on the part of the facilitator does not preclude
empathy or caring.

%8 Dumortier, Els, Neglecting Due Process for Minors: A Possible Dark Side of the Restorative Justice
implementation? United Nations Crime Congress: Ancillary Meeting. Vienna, Austria, 2000.
http://www.restorativejustice.org/conference/ UN/RJ UN EDumortier.htm

89 Braithwaite, John. Standards for Restorative Justice United Nations Crime Congress: Ancillary Mesting.
Vienna, Austria, 2000.

70 One could argue that in the VOM model, the community participation isin fact the facilitator, as direct
participantsin the encounter are usudly limited to the primary parties.

"1 Braithwaite, John. Standards for Restorative Justice.




In order for the facilitators to respect the dignity of the parties and ensure that the parties
act with respect towards each other, the facilitator has to create a safe environment. If
people are going to ded with very serious and persond issues arising from crimein a
restorative way, then there has to be an environment that they perceive as safe. Otherwise
partiesto this type of process will be mogt likely unable to open up and begin the process
of restoration, accountability, respongbility and heding. Unfortunately, this principle
demonstrates that this declaration has succeeded in distancing the core ideals of
Regtorative Judtice from the legd internationd framework. It has provided an excdlent
lega framework from which to base practice, but it has provided no context from within
which to base that practice. Once again this result demonstrates that thereis more to a
restorative process or outcome than is provided for in this draft document. This
declaration has to recognize that Restorative Jugtice is not only an dternative dispute
mechanism but a change from aretributive mentdity to aretorative one.

219 Facilitators should beresponsblefor providing a safe and appropriate environment for the
restorative process. They should be sensitiveto any vulner ability of the parties.

There are two Retorative Justice concerns, thet of the victim and the offender, thet arise
from this principle regarding the serious problem of power imbalances. A facilitator is
respongble for providing a safe and appropriate environment for the restorative process,
aresponghility that is particularly important when considering the physicd safety of
victims. Power imbaances can be seen in many forms within the context of the victim;
intra-familia violence, pousd abuse, crimes of aviolent and / or sexua nature, and
including but not limited to any person in apostion of authority or power over the
vicim.”? If the fadilitator does not recognize this potentia for harm and act accordingly
then such a process can result in revictimization of those aready effected by acrime.
Victim advocacy groups are dready wary of arestorative solution to these serious issues
and as such there is a need to ensure that any further chance of victimization is minimized
adequately and this issue addressed specifically.”

The second concern mirrors that of the firgt, as an offender can adso be negatively
affected by an uneven power imbaance. While acknowledging that the offender will be
subject to acertain level of power imbalance that arises from state control mechanismsit
must be ensured that any imbaanceisin compliance with principle 12 (c).”* Finaly, it is
especidly poignant in the example of the young offender to note the necessity for
providing a safe environment. This group is especidly vulnerable to this threet and this
principle would be best served by adding an additiona phrase at the following section of
the above principle, they should be sensitive to any vulnerability of the parties especially
power imbalances. The assartion is that, while vulnerability of the parties is broad
enough to include this specific topic, the issue of power imbaancesistoo important to be
left unspecified.

2 Llewellyn, Jennifer, Howse, Robert, Restor ative Justice ~ A conceptual framework. At Footnote 102-107
73 Reeves, Helen The victim support perspective in Martin Wright and Burt Galaway eds., Mediation and
Criminal Justice: Victims, Offenders and Community. Pg., 47.

4 Principle 12 (c), Neither the victim nor the offender should beinduced by unfair meansto participatein
restorative processes or outcomes.



220 Facilitatorsshould receiveinitial training beforetaking up facilitation dutiesand should also
receive in-servicetraining. Thetraining should aim at providing skillsin conflict resolution, taking
into account the particular needs of victimsand offenders, at providing basic knowledge of the
criminal justice system and at providing a thor ough knowledge of the operation of therestorative
programmein which they will do their work.

This principle further outlines the need for professiondization. It can be argued that much
of the bad practise that has occurred in the fidld of restorative justice has happened as a
result of programs being ill prepared to resolve dl of the issues and problems surrounding
revictimization and many other concerns of both victims and offenders. One concern that
needs to be addressed isthat a facilitator must be able to effectively screen avictim and
the members of the community that are involved in any type of restorative process.
Offenders are currently heavily screened throughout the entire criminal justice process by
psychiatrists, police, case workers and probation officers whereas this assessment on the
vicims 9de is not as comprehensive. Thereis aneed in the retorative framework to have
someone trained to recognize possible conflicts or problems before they occur with
victims aswdl. Practicaly, there is dways the possibility that avictim will usea
restorative process for something other than what it is intended for, which necesstates a
trained individua who can provide a safe and baanced environment for al parties. If
issues of truth and guilt are dready established as a precursor to participating in a
restorative process then this problem is potentialy minimized. If restorative processes are
to expand to ded effectively with crimes from the beginning of the crimind judtice
process, then these individuas need to be able to safeguard al parties physica and
menta safety from victimization.

2.21.0 Continuing development of restorative justice programmes

221 Thereshould beregular consultation between criminal justice authoritiesand
administrator s of restorative justice programmesto develop a common under sanding of restorative
processes and outcomes, to increase the extent to which restorative programmes are used and to
explorewaysin which restor ative approaches might be incorporated into criminal justice practices.

222 Member States should promoteresearch on and evaluation of restorativejustice
programmesto assessthe extent to which they result in restor ative outcomes, serve asan alternative
tothecriminal justice processand provide positive outcomesfor all parties.

223 Restorative justice processes may need to under go changein concreteform over time.
Member States should ther efor e encour age regular, rigorous evaluation and modification of such
programmesin the light of the above definitions.

These three principles shal be examined in one context asthey are interrelated. There are
many successful pilot projects and programs that demondrate the possibility and

potentid of Restorative Jugtice, enough to encourage further growth and expansion into
this area. However, there is a strong need for vigilance as the full impact of restorative
processes have not been entirely verified. This serious lack of longitudind empirical data
to support or refute the results of restorative processes cannot be overlooked. There are a
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number of such studies being undertaken throughout the world & this moment to
conclude that there is promise in Restorative Justice processes.”

Nonethdless, if thereis going to be atrue expansion into the restorative paradigm then

Members States have to take serioudy the need to promote research on and evaluation of

restorative justice programs in addition to the programming itsdlf. Practicdly, this
expanson by Member States comes down to an issue of funding. One solution to the lack
of empirica data due to under-funding would be for the academic community to step up
its effortsin the area of evauation and research. This argument could be taken one step
further in that it is necessary that academic indtitutions and government agencies forge
gronger links. This would necessitate an expansion of principle 2.21 so asto be more
inclusive than just covering the consultation and cooperation outlined above. For this
declaration to make this link, this principle should expand to include academic
inditutions dong with criminal justice authorities and administrators of restorative
justice programs. This further link would solidify a concerted effort to provide a sound
empirica foundation to the continuation of the restorative modd!.

Thereis more than anecdota evidence to encourage optimism with regards to retorative
processes meeting the needs of citizens, but there is till not conclusive evidence to
support that what victims, offenders and the community realy want is Restoretive
Justice. Restorative Justice is not the panacea to the worlds crimina justice problems,
nor should it sl itsdlf as such. Until the void of lack of research and rdliable information
isfilled, hopes of restoring victims, offenders and communities will remain more theory
than redity. This need for facts should encourage Member States to support regular,
rigorous evauation and modifications of any such process so that amore definitive
answer can befound. In dl, Restorative Jugtice is an evolving system that has to be
alowed room to undergo change if it isto become an effective response to crime and
victimization.

224 Conclusions

If Restorative Judtice isto become alegitimate legd dternative in the internationa
etting, this declaration is a promising first step. In dl, this declaration is an excdllent
comprehengve tool that has the potentid to provide an internationa lega framework
from which Restorative Jugtice can evolve. This andyss presented relevant areas of
concern from both the theoretical and practical retorative viewpoints that need to be
consdered when findizing this draft declaration. The find andysisisthat the ultimate
chdlenge of this declaration will be to properly baance retributive legd norms and
consderations with restorative principles and convictionsin producing the end result.
This declaration has to ensure that it is able to reflect those fundamenta ideals and
principles that are the basis of the Restorative Justice paradigm asit beginsthis
legitimating process. Thereis much potentid in Restorative Justice dternatives for
victims, offenders and communities of the world, potentid that cannot be redlized if this
declaration isnot inclusive of dl of these parties.

75 Research from Mark Umbreit, the RISE and SAJJ projectsin Australiaand various European projects
(Thames Valley etc.) support this further experimentation.
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Appendix 1

(Figure 1 — Van Ness Restorative Systems— Fully, M oderately and Minimally Restoretive)
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Appendix 2

Preliminary draft elements of a declaration of basic principles on the use of
restorative justice programmes in criminal matters

l. Definitions

1 "Restorative justice programme" means any programme that uses restorative
processes or aims to achieve restorative outcomes.

2. "Restorative outcome" means an agreement reached as the result of arestorative
process. Examples of restorative outcomes include restitution, community service and any other
programme or response designed to accomplish reparation of the victim and community, and
reintegration of the victim and/or the offender.

3. "Restorative process' means any process in which the victim, the offender
and/or any other individuals or community members affected by a crime actively participate
together in the resolution of matters arising from the crime, often with the help of afair and
impartia third party. Examples of restorative process include mediation, conferencing and
sentencing circles.

4. "Parties’ means the victim, the offender and any other individuals or community
members affected by a crime who may be involved in arestorative justice programme.

5. "Facilitator" means afair and impartia third party whose role isto facilitate the
participation of victims and offenders in an encounter programme.

I. Use of restorative justice programmes

6. Restorative justice programmes should be generaly available at al stages of the
crimina justice process,

7. Restorative processes should be used only with the free and voluntary consent of
the parties. The parties should be able to withdraw such consent at any time during the process.
Agreements should be arrived at voluntarily by the parties and contain only reasonable and
proportionate obligations.

8. All parties should normally acknowledge the basic facts of a case as a basis for
participation in a restorative process. Participation should not be used as evidence of admission of
guilt in subsequent legal proceedings.

9. Obvious disparities with respect to factors such as power imbalances and the
parties age, maturity or intellectua capacity should be taken into consideration in referring a case
to and in conducting a restorative process. Similarly, obvious threats to any of the parties safety
should aso be considered in referring any case to and in conducting a restorative process. The
views of the parties themselves about the suitability of restorative processes or outcomes should
be given great deference in this consideration.

41



10. Where restorative processes and/or outcomes are not possible, criminal justice
officials should do all they can to encourage the offender to take responsibility vis-a-vis the
victim and affected communities, and reintegration of the victim and/or offender into the
community.

I11.  Operation of restorative justice programmes

1. Guiddines and standards should be established, with legidative authority when
necessary, that govern the use of restorative justice programmes. Such guidelines and standards
should address:

(@ The conditions for the referral of cases to restorative justice programmes,

(b) The handling of cases following a restorative process;

(c) The qualifications, training and assessment of facilitators;

d The administration of restorative justice programmes,

(e Standards of competence and ethical rules governing operation of restorative
justice programmes.

12, Fundamental procedural safeguards should be applied to restorative justice
programmes and in particular to restorative processes:

@ The parties should have the right to legal advice before and after the restorative
process and, where necessary, to trandation and/or interpretation. Minors should, in addition,
have the right to parental assistance;

(b Before agreeing to participate in restorative processes, the parties should be fully
informed of their rights, the nature of the process and the possible consequences of their decision;
(©) Neither the victim nor the offender should be induced by unfair means to

participate in restorative processes or outcomes.

13. Discussions in restorative processes should be confidential and should not be
disclosed subsequently, except with the agreement of the parties.

14. Judicid discharges based on agreements arising out of restorative justice
programmes should have the same status as judicial decisions or judgements and should preclude
prosecution in respect of the same facts (non bis in idem).

15. Where no agreement can be made between the parties, the case should be
referred back to the crimina justice authorities and a decision as to how to proceed should be
taken without delay. Lack of agreement may not be used as justification for a more severe
sentence in subsequent criminal justice proceedings.

16. Failure to implement an agreement made in the course of a restorative process
should be referred back to the restorative programme or to the criminal justice authorities and a
decision as to how to proceed should be taken without delay. Failure to implement the agreement
may not be used as justification for a more severe sentence in subsequent crimina justice
proceedings.

V. Facilitators

17. Fecilitators should be recruited from all sections of society and should generdly
possess good understanding of local cultures and communities. They should be able to
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demonstrate sound judgement and interpersona skills necessary to conducting restorative
processes.

18. Facilitators should perform their duties in an impartial manner, based on the facts
of the case and on the needs and wishes of the parties. They should always respect the dignity of
the parties and ensure that the parties act with respect towards each other.

19. Facilitators should be responsible for providing a safe and appropriate
environment for the restorative process. They should be sensitive to any vulnerability of the
parties.

20. Fecilitators should receive initid training before taking up facilitation duties and
should aso receive in-service training. The training should aim at providing skills in conflict
resolution, taking into account the particular needs of victims and offenders, at providing basic
knowledge of the criminal justice system and at providing a thorough knowledge of the operation
of the restorative programme in which they will do their work.

V. Continuing development of restorative justice programmes

21 There should be regular consultation between criminal justice authorities and
administrators of restorative justice programmes to develop a common understanding of
restorative processes and outcomes, to increase the extent to which restorative programmes are
used and to explore ways in which restorative approaches might be incorporated into criminal
justice practices.

22. Member States should promote research on and evaluation of restorative justice
programmes to assess the extent to which they result in restorative outcomes, serve as an
aternative to the criminal justice process and provide positive outcomes for al parties.

23, Restorative justice processes may need to undergo change in concrete form over

time. Member States should therefore encourage regular, rigorous evauation and modification of
such programmes in the light of the above definitions.
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