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INVESTOR-STATE DI1sPUTES 1IN LATIN
AMERICA: A JUDGMENT ON THFE
INTERACTION BETWEEN ARBITRATION,
ProprERTY RIGHTS PROTECTION, AND
Economic DEVELOPMENT

ipar . Caarenn-Bolivar®

L INTRODUCTION

ATIN Amenca s not the larpest recprent of forcign investment in
the world. In 2006, oul of 3648 billion of the world’s fow of For-
cign Direct Investment (FI), Latin America attracted $67 bil-
oo, ' omly 103 percent.” Yel the majority of arbiration cases [ded by
imvestors against stales have had o Latin Amencan country as a delen-
dont. In 206, oul of 106 pending cosel 81 the Intemabonal Center for
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settlement of Investment Disputes (1CSID), sm'_n.r cases have been filed
against Latin American countries.” Likewise, it is estimated that there
are around fifty-four non-1CSID investor-state arbitration cases, of which
a large portion have a Latin American country as a defendant.

One should wonder about the causes of this disparity. At first sight
Latin Amerncan countrics do nol seem Lo treat myvestors worse than other
countnics. Why then has there been a surge of investment arbitrations?
One possible explanation is the Argenline economic crisis that it bocal
and forcign investors alike and forced the government 1o devalue the cur-
rency. change the conditions of concession agreemenits, and frecee the
prices of utilities and services.® But had there not been an international
instrument that provided for the possibility of mvestors initiating arbitra-
ton cases directly against the states, none of the cases would have been
possible,

S0, the questions then turn o these international law instruments: why
have countries enlered into these instruments? Have they abtained what
they were looking for? Is the moment appropriste for a judgment of
those instruments? Should Latin American countries eontinue the path
signaled by international investment law?

This article is divided into five parts and deals with the issues afore-
mentioned. The first part deals with the general framework of foreign
investment: it refers 1o the concept of mvestment arbitration., The next
pari deals with the rationale of the parties in intermational mvestment
faw, The next section refers to the evolution of international investment
arbitration in Latin Amenca. Next, the article highlights the impact n-
vestment artulration has had in Lalin Amenca. The last part deals with
the conclusions and recommendations.

1. INTERNATIONAL INVESTMENT ARBITRATION

International investment arbitration is an alternative dispute resolution
mechanisim whereby foreign investors are entitled to settle disputes di-
recily, without the intervention of intermediaries, with the host states. 11
s but one of the instruments provided by international invesiment low 10
profect investments internationally.® As per this mechanism, foreipgn in-
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vieslors, either under the form of corporations or us individunls, con pre-
sent claims in an international and neutral forum against countries where
they have conducted business. when the conditions are satishied.

When foreign investiors operate under the form of a corporation, many
issues can be invalved. For example, if the foreign investor has conducted
business in the host country under the form ol a corporation incorporatoed
in the home country and a dispute has arisen, the arbitration could be
filed by that entity that would be considered a foreign corporation. But
the situation might be different when the foreign investor undertook ac-
tivities tn the host country under the form of a wholly owned subsidiary
registercd therein. Thai entity might not qualify as a foreign investor, but
rather as o local mvestor not entitled to intermational protection.”

From the business point of view of the forcign investor, the wholly
owned subsidiary incorporated in the host country might not be consid-
ered s un independent unit but rather as part of an economic unit using
the sume name, personnel, technology, management, guidclines, and
funding, For wirategic purposes, foreign investors operating a8 corpora-
tions might lind operating through local subsidianes very appealing be-
cause the mechanism allows them to limat thear linbility 1o the assets of
the local subsidiary. Buot that benefit also comes with the burden of re-
stricting the international protection of the foreign operations the foreign
investor might be entitled to, unless an exception has been exprossly
agrecd upon.®

In any gvent, in the absence of international investment arbitration,
disputes hetween foreign investors and host countrics can only be setiled
m two ways. First, the forcign investor initiates a lawsuil against the host
country in the host country’s courts. But if the host country’s judicial
system s nol independent and reliable; the foreign investor may be sub-
jeet 1o a biased trial where chances of suecess are shim.” In exceptional

T. Nee Chnnr Charein-Bolivar, The fvoe of @ Foreign Coppary Wieelly Owiied by N
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circumsiances, il acocpted by the host country, the forcign mvestor can be
entitied to local arbitration. Second, the forcign mvestor asks lor diplo-
matic protection from his home country. The home country has sole dis-
eretion to decide whether 1o grant the diplomatic protection, 1T the home
country docs grani the diplomatic protection, il might mitiale » legal ac-
tion against the host country under the principles of international law,
such as the doctrine of state rexponsibility for mjury (o aliens. The home
country can initiate negotiations or present a cloim against the host coun-
try, for instance belore an international body such as the International
Court of Justice, il the conditions are in ploce, Bul regardless ol where
the dispute is presented, in this scenario the [oreign investor does not
have direct control of the dispule that turns inlo a dispute between stales
where the diverse interests of one another, rather than the sole interests
of the investor, might play a role. '

Internationnl investment arbitration is not something that s imposed
upon countries. On the contrary, it is something that the stules in free
use of sovercignly agree to. A state may cxpress consenl 1o be subjected
10 international arbitration initiated by foreign imvestors i different
wiys. Some of the states do this in inlernational instruments, such as
treaties for the promotion and protection of foreign investmenits or Bilal-
eral Investment Treaties (BITs), where ench signatory country mutuully
agrecs to be subject to arbitral procedures, i all conditions are met, by
investors from the other country, Oceasionally countries enter into Free
Trade Aprecments (FTAs) with mvesiment chaplers. under winch con-
senl o be subjected to international mvestment arbitration s granted.
This has been the case of the North America Free Trade Agreement
{(NAFTA)," the US.-Dominican Republic-Céntral America Free Trade
Agreement,' and the ULS, and Chile Free Trade Agreement,™ among
olhers. In other cases, the consent to be subject 10 arbilration 5 ex-
pressed in internal laws, such as foreign investiment laws or throush ad-
hoc internal sistements. The investors in turn also need W express con-
sent to arbitrale, something that in many cases s undertaken by filing the
claim,

An important number of international investment arbitralions are filed
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belore the ICSID-—a cenler created by an inlemmational convention. '
Couniries that are signatones 1o the [CSID Convention do not automati
cally become subject to infernational investment arbitralion at that
center: express consent to be subject to international investment arbitra
ton @l HOSID s pecded. Countries that have not sieoed the 1OSID Con-
vention, but have consented 1o mtemanonal mycstmend arbilration, can
still be subject to procedures filed by foreign investors either at the 10-
511y pedditional foclity™ or ol any other Torwm,

If the country has signed and ratified the 1CSID Convention and has
Al c-':prﬂm_-d consenl (o be subject 1o arbitration at thal cenfer, certain
condilaons arc necessary for the arbitral tinbunal to have junsdiction over
the matter in dispute. Of paramount importance, the dispule needs 1o be
ahoul the legnl msues of an myvestment. This requrement leaves out the
possibility of taking disputes of o technical nature or disputes of a legal
nalure arising oul of a trade operation.  Likewise, the dispute needs (o be
between foreign investors and countries other than ther countrics of na
tionality. This ssue might be of significance 10 imvestors who operale in
the host countries under the form of local subsidiancs, winch. as men
tioned before, will not be considered foreign investors in the absence of
an agreement (o the contrary. '™

1. REASONS FOR THE EMERGENCE OF INTERNATIONAL
INVESTMENT ARBITRATION

International investment arbitration is primarily a mechanism of pro-
tection of foreign investors” nghts. But the instruments wherehy mterna
iomal imvesiment arbiiation has emerged have been dreatics and
conventions between countries, nol contracls between inviestors and
stotes. In other words, although foreign investors have been the man
beneficiaries of international investment arhitration, they have not partic
ipated in the making of the documents from which the dispute resolution
mechansm has been broushi aboul

Capital-exporting countrics have been enthusiastic about creating an
imternational legal Iramework of foreign investment. It would provide
their citizens with legal certainty, protection, nnd direct dispute control in
conncetion with business conducted in capital-importing countries, The
rationale of capital-exporiimg countrics on proposing inlernational instru-

14, CDonventwn on Settlement of lnvesimient Dispules Betwoen Staiws and Mativeomls
ull arther States, Ot 140 1900, 17 ULST, 1270 (also Enoam s (e Wishington £ on
vention ) [bereisafier TUSI Conventbn|
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ments of protection of foreign investments historically has been to open
markets for their business groups while guarantecing minimum standards
of treatment.'” Over time capital-cxporting countries have also been cap-
ital-importing counines and have also been sohject to the standards of
the emerging international law of forcign investment. '™

As o consequence of the framework accepted by countries through
BITs and FTAs. foreign investors have oblained imternational law protec-
tion for their property rights, minimom standards of treatment, and ac-
cess 1o international investment arbiiration at a neotral and transparent
forum. '*

Capital-importing  countries were convinced that upon accepting the
terms of miernational instruments for protection and promotion of for-
cipgn investments, they would be in a better position o foster their eco-
nomic development. Accordingly, if o country had a sound investment
chmate, imvestors would be attracted o do business in that country. I
thal mvestmenl climate provided stability, the stakes of that attractive-
messs would e higher, Plus there was o better way o guarantce the
stability of the legal framework, an instrumental part of the investment
climate, than internationalizing the legal framework of forcign invest-
menl. On doing that, the legal framework would he much more difficult
to change and investors would be provided with mvesiment protection. It
was understood that investments would be more inclincd to flow into o
country where foreign businesses were poverned by an imternational Lesal
[ramework of foreign investments as opposed to a country were they
wionld only be subject o its internal laws.

Thuz, many developing countries assumed that the path 1o econome
development was marked by forcign investments, which, it was argucd,
would create jobs, transfer technology, boost production, and loster sav-
ings—things that were all considered essential to redoce poverty and con-
sequently promote wealth and economic growth.

The argument also followed that local investors wonld also be indirect
beneficiarics of the international investment law. By enhancing the stan-
dards of treatment for foreipn mvestors according to international crite-
ria, the standards of treatment for local investors tended to be bettered. if
not at least harmonized, with the ones provided to foreigners.

In sum, by promoting international investment law, investors aspired to
have international protection for their investments while capital-import-
ing countries looked to enhance their appeal to investments deemed use-
ful in fostering economic development.

17, Esumples are due process of law, protection against confiscaton, and gearaniees
of fair treatment and capital repairiation;

15, See e, Locwen Group, Diec, v United Stepes, ICS1I Cuse Mo, AR AR RUSS, 24
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IV, EVOLUTION IN LATIN AMERICA

The practical edge of international investment law s muterinlized
through international investiment arbitration. The former provides the le-
gal framework of protection whereas the latter constitutes the mechanism
o make that protection real and eventually receive compensation [or a
country that has failed to abide by the terms set up by international law
o behall of [oreign investors.

In Latin America, international investment arbitration has been tested
on many occastons. Arbitral tribunals have been estublished at the re-
quest of investors in varying circumstances, such as the pussing of emer-
gency coonomic laws that affect businesses and imposition of regulations
to property rights or denial of justice, among others ™

AL, Ecovshosne Miasiis

In CMS Ciax Tramsmission Co. v, Argenting”! the Amencan company
CMS, who had invested in the Argentine company Transporiadora de
Gias del Norte (TGN) and owned 2942 percent of TGN stock, was al-
fected by an alleged suspension by Argentina of a lanfl-adjustment
formula for gas transportation that allegedly arose out of general cco-
nomic policies.

The tribunal stated that although it did not have jurisdiction over gen-
eral economic policies laken by Argentina, it did have jursdiction over
measures of gencral coonomic policies that affect the invesiment, pro-
vided they have been adopted in violation of international law or in viola-
tion of commitments made (o the investor. “This means in fact that the
issue of what fallkk within or outside the Tribunal's jursdiction will be sub-
sumed in the determination of whether a given claim s or is not directly
connected with specific measures affecting the mvesiment.™™

B. Recurarwsss 1o Proreery

Other cases have dealt with regulatory powers of the government and
the balance 1o be guarded vis-li-vis the property rights ol foreign investors
under international law. In this catepory arbitral decisions have dealt
with value-added laxes as regulations thal have allected the property
rights of forcign investors in a way that contradicted the established inter-
national law. Likewise, arbitral tribunak have issued awards m the con-
text of governmental measures that changed the zoning of a land from
agnculture to commercial. Environmental measures that have been con-
sidered a substantinl imerference with the property rights of the forcign
investors have also been the subject matter of investmen! disputes against
Latin American countries. The same can be said of regulatory measurces

Al UNCTAD Ehoomdomal Mesie, sagperr navie 5,
2. CMS G Transmissaon o, v, Arpentimn, 10810 Case o, ARIOLS, 43 LM,
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related 1o the tremtment provided 1o foreipn investors by media
regulators, ™

In all of these cases the arbitral tribunals have dealt with a myriad of
isues that somchow have sel up the criteria for future references™ One
of these s expropriation, deall with by many arbitral tribunals. confirm-
ing a well-established principle of imlemational law according thal when-
ever a lorcign mvestons” propeny is taken, there should be compensation
according 1o the Hull formula™

Bul m some cses, when the exproprimtion has nol been explicit. the
tribunals have had 1o consider different [actors 1o determine if an expro-
priation has occurred i order (o subsequently award compensation. For
cxample, in Metalclad Corp. v. Mexico, the tribunal held that article 1110
of NAFTA also includes “covert or incidental interference with the use of
property which has the effect of depriving the owner. in whole or n sig-
nificant pari, of the we or reasonably-to-be-expected economic benefit of
the property even il not necessarily to the obvious bencfit of the host
Stage. ™™

Similarly, during Santa Elena v. Costa Rica, the TCSID arbitration tn-
bunal dealt with the ssue of the date of the property taking to determine
the compensation pavable, The tribunal noted that o measure taken for
the purpose of environmental protection that gradually deprived owners
of the value of their property was no different from a lakmg [or which full
compensation must be paid.”

nher awards have pointed to an analysis thal balances the investor’s
property rights and the public pood, In 8.0, Myers, Inc v. Canada, the
tribunal held that regulatory takings of property might include denying
the right to export with imtent to transfer ownership,™ Hul the lacts did
not supporl that happening 10 the claimant of that case ™

In Feldmian v, Mexcio, the inbunal held that some business problems of
n forcign investor are nol expropriations under NAFTA, and such was
the siwation in Feldman. Similarly, in Aztreian v, Mexico, the tribunal
stoled that not all governmental interference with a loreign mviestment

UNCTAD Ehvacininal Noie, spre mute S

Precedents are ned hind IHHIZI WHHDtmm:.mmH
chd, an., SH1§ Sor albwr 508 Socsétd Gidnerale de Sarveillanor SAL v. Phulipmncs,
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e foor Naninaliation of beevrga Propeete The Rosderiasd betaorn Law amd Egp-
wiry, M Ier"y & Cowr, L0, 225 [175)

el
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constitutes an expropriation.” The tnbunal also found no expropriation
in Pope & Talhot, Inc. v. Canada. ™ But il stated thal to detcrmine
“whether a particular interference with business activitics amounts to an
expropriation, the lest s whether that interference = sufficently restric-
tive to support a conclusion that the property has been ‘taken” from the
owner,™"

In Tecmed v. Mevico,™ the ICSIDY tribunal stressed the difference be-
tween direct, ereeping, and de facto expropration. The tribunal men-
tioned thot, although creeping and de facto were Kinds of indirect
expropriation, the latter relerred to conduet or actions that do not state
an intent lo deprive rights or assets but i fact have that effect.™ either by
“transfer|ring] assets o third parties different rom the expropriating
State or . . . without allocating such assets 1o third parties or to the Gov-
ermment.”™ The tribunal supported its award with case law and [ound
that there was de [acto expropriation when the deprivation was immevers-
ble and the action or deason destroved the ability o use. empoy. or dis-
pose of the assets or rights."” Ths 1= the case even where legal ownership
over the assets in question s nol affected.™ [t then concluded that resu-
Iatory actions and measures would not be excluded from the definition of
expropriation if they are excessive in proportion 1o the public mterest
being protected. ™ Accordingly. “[t]here must be o reasonable relation-
ship of proportionality between the charge or weight imposed to the for-
gign investor and the aim sought to be realized by any expropriatory
measure,™"

In sum, the principles sct by those decisions can be useful in determin-
ing the extent that the regulatory authority of the states can be exercised
without giving grounds to compensation. The authority of the stales 1o
regulate their cconomies remains intact, but il the regulation interferes
with the nght of property in a way that leaves it uscless for the owner,
then a regulatory laking has ooturred and compensation should be pand
Such judements should be made on a case-by-case basis. Thus, if the sub-
stance of the right is affected o that the owner of an asset no longer has
the right to dispose, ise, control, or profil from il, deprivation of property
may have occurred through creeping expropration, de [aclo expropria-
tion, or constructive taking and the state must pay compensation.
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. Sumpes Caamcies oF Law

Sudden and unpredictable changes in the law have been considered
violatons of the duty (o act Lorly and equitably, In MTO Eguity Sdn
Bhd v, Chile a Malaysian company made an investiment in Chile to
build & planned commumity in metropolitan Santiage, The company ob-
tained a permit to nvest under the form of a contract with Chile's For-
eign Investment Commission. Subsequently. the investor learned that the
land where the community was to be built could only be used for agricul-
turitl purposes and could not be changed without violating Chile’s urban
development and environmental policics. The investor initiated [CSID
arbitration and alleged indirect expropriation and unfair and inequitable
treatment in violation of the Malaysia-Chile BIT. ‘The investor alleged
the governmenl violated its obligation to provide fair and equitable treat-
ment by approving its investment in spite of knowing that the myvestment
wirs nol possible to be [ulfilled.

Based on the Malaysia-Chile BIT Most Favored Nation (MEFN) clause.
the fair and equitable treatment provisions of the Denmark-Chile and the
Croatia-Chile BITs were deemed applicable to the investor. The tribunal
held that states have no limits in their anthonty under national laws or
policies except to the extent that exercising that authority would contra-
vene ohlipations undertaken in a BIT. It further indicated, “in terms of
the BIT, [air and equitable treatment should be understood 1o be freat-
ment in an even-handed and just manner, conducive o fostering the pro
motion of foreign investment,”™*

But the tribunal stressed that “BIT: are ool an msurance against busi-
nmess risk ™ and pointed oul that under international law a slale cannol
be compelled 1o.change a policy or pass a law. The mvestor was not enti-
tled to the amendment of a policy on land use. The investor was not
denicd a permit but a change in a regulation. Thus, lack of change of the
public policy was not considered an expropriation but an unfair treat-
ment, for the investor was pdmitied 1o mvest in the countey under circum-
stances known by the state, all of which made the investment unfeasible.
The tribunal reached a decision whereby only a portion of the compensa-
tion claimed by the Malaysian firm was awarnded because “[t]he Claim-
ants failed to protect themselves from busmess risks inherent to their
investment in Chile,™

42 MTI Eguity Sdn. Bhd v Chibe, ICS1 Case Mo, ARBAOLT (2004, qemilabile @
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I}, Demiap o Jismic

International investmenl arbitral tribunals mvohing Latn Amencan
counirics have been friendly to considerng demal of justice as a violation
of the standard of treatment

In Waste Maragersend fnc. v. Mexion® an Amencan company brought
a second claim apamst Mexico®™ under chapter eleven of NAFTAL It was
submitted to ICSID's additional faclity® The dspute arose out of a
concession contract hetween Wiste Management™s Mexican subsadiary,
Acaverde, and the City of Acapulco, where the investor was granted the
exchsive right 1o dispose of the municipal waste gencrated m a certain
district of Acapuleo and o provide street cleaning services. The cily was
to enfloree the ordinances that prohibited others from providing compet-
ing services m that district. The partics clashed over certam terms during
the implementation of the contract and a dispute arose. The mvestor
filed an arbitration claim alleging violation of the treatment and expropri-
ation provisions of NAFTA chapler eleven because it was subject Lo arbi-
trary acts by the state thal “were eapricious, lacking in due process of law
and which rendered the investment valueless.™

The investor alleged that the Mexican State had violated article 1105 of
NAFTA by commilting a deninl of justice because the aty of Acapuleo
adopted o litigatlon sirategy that slowed the process of recovery under
Iocal laws. The tribunal pointed ou “that o Stigant cannot commit @ de-
nial of justice unless ils improper strategics are endorsed and acted on by
the courl, or unless the law gives it some extraordinary privilege which
leads 1o a lock of due process,”™ 1t also stressed that “the basic obliga-
tion of the State under Article TT05(1) w10 acl m good faith and form,
and not deliberniely 10 set out to destroy or frustrate the mvestment by
IMPTORET means, *

Bui in the same¢ case, the tribunal siressed thal non-performance of 3
contract s nol cxproprlon.

[Aln enterprise is not expropriated just becaose its debis are not paid
of other contractual obhigations lowards it are breached. . . . It 1= maot
the function of Article 1110 1o compensate (or [@iled business ven-
turcs, absent arbitrary inlervention by the State amounting o a vir-
tual taking or sterilismg of the enterprse.™

M. Wame Migmi, Ine. v, Moo, CSID Cee Mo ARBAFVOI, 41 11 M 1515
(RS availabl o Biipchess comomiassa pob.msphip pescsimpaoria’se | omn
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It then pointed oul that “pon-performance of o contractual obligation
s not 1o be equated with a taking of property. nor (unless accompanied
by other clements) = 1l Lantamount 10 cxpropriation.™*

The tribumal concluded that “it s onc thing 1o expropriaie a right under
a contract and another 1o fail (0 comply with the contract.™* [t then
added that =it & not the lunction of the mlemational law ol expropriation
as reflected i Article 1110 1o ¢liminate the normal commercial nsks of a
forcign investor].| . . . A failing enlerprse i nol expropriated just because
debis are not paid or other contractual obligations are not fulfilled ™=
The tribunal dismissed the claim and found no breach of article 1105 or
11100 of NAFTA.

In Loewen Group, Inc. v. Uniled Stases™ the tnibunal also dealt with
the issue of denial of justice in connection with an alleged violation of
article 1121 of NAFTA. It stated tha

|ajitho the precise purpose of NAFTA Article 1121 i not alio-
gether clear, i requires o waiver of domestic proceedings as a condi-
tion of makmg a claim to a NAFTA (ribupal. . ., One thing 15
however, reasonably clear aboul Article 1121 and that is that it says
nothing expressly about the requirement that, in the context of a ju-
dicial violation of international law, the judicial process be continued
to the highest level. Nor is there any basis for implying any dispensa-
tion of that requirement. 1 would be strange indeed if sub silentio
the international rule were to be swept awny, And it would be very
strange if o State were o be confronted w'rlhy liuhility for a breach of
international law committed by its magistrale or low-ranking judicial
officer when domestic avenpes of appeal are not ed, let alone
exhausted. I Article 1121 were to have that effect, it would en-
courage resort to NAFTA tribunals rather than resort o the appel-
late courts and review processes of the host State, an owtcome which
would scem surprising, having regard to the sophisticated legal sys-
tems of the NAFTA Parties.”

The tribunal concluded that Locwen [aled 10 pursue available domes-
tic remedics. and a8 a consequence, there was no violation of customary
international law, nor a violation of NAFTA that the United States could
be held liable.

E  Usnsinsa Cragme

Many BITs and investment chapters of FTAs cstablish that breach of
contracts or other abligations by the state will be considered violation of
the apreements. That is commonly known as the umbrella clause. Some
arbitral tribunals involving developing countrics have dealt with the ssoe
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dilferently. The outcomes of those cases have had an impact on the mter-
pretation ol similar facts involving Latin American counlries.

In SGS Sociewd Générale de Surveillance S.A. v. Pakistan,™ a Swis
company, SCi%, had entered into a contract with Pakistan 1o provide pre-
shipmen! inspection services for poods (o be exported from ceran coun-
trics to Pakistan. Subsequently Pakistan notified SG5 thal the contract
wirs lerminated. Both Pakistan and SGS initiated separate legal actions
in Switzerland and Pakistan for breach of contract. SGS also filed a re-
quest for ICSID arbitration alleging that Pakistan had breached the con-
tract and had also violated the BIT between Switzerland and Pakistan.

Pakistan objected to the tribunal’s jursdiction, inter afias, because the
dispute had arisen out of actions and omissions with respect Lo a contrac-
tual arrangement (between Pakistan and SGS) that had a choice of [orum
provision different [rom 1CSID.

S0iS argued that by virtue of an arguable umbretla dlause (article 11) in
the relevant BIT,™ a breach of contract was clevated o a vialation of &
BRIT. Thus, when the contract was breached, SGS had two actions against
Pakistan—one for brench of contract and one for violation of the BIT,.

The tribunal appeared to be the first 1CSID tnibunal facing the issuc of
whether a BIT provision could transform a purely contractual claim into
a BIT claim, It beld “that under general imternational law, a violation of
a contract entered into by a Stale with an investor of another State, is nol,
by itsell, a violation of international law.™ Bul it “is not saying that
States may not agree with cach other in a BIT that hencelorth, all
breaches of cach State’s contracts with investors of the other State are
forthwith converted into and be treated as breaches of the BIT.™

But the tribunal found that was not the miention of the partics to the
BIT; it rejected S(i8's argument about article 11. The tribunal pointed
out that aricle 11 contained an obligation 1o constanily guarantee the
observance of the commitments the state has entered mto wath respect (o
the investments of the other contracting party. Those commitments could
inply implementing rules to give effect 1o contractual or statutory under-
takings or could preclude a state from takme actions short of denial of
justice.

The tribunal concluded that it did not have jurisdiction over the con-
tractual claim or over the contractual claim transformed into a BIT claim

56, LS h‘umw:i l.::'nd'ru.lr: e Surveillanee 5040 v Pakistan, 18 Tser’n Amie Rep, 9
{ J0HEAY,
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by virtue of an umbrella clause. Bul it retained jurisdiction over the
other pans ol the BIT claim.

But other tribunals had a different view of the umbrella clavse. In SGS
Socdté Génédrale de Surveillmnee S A v. Philippines™ the Philippanes
awarded S0i5, a Swiss business group, a contract o provide comprehen-
sive impor supervision for goods prior to shipment 1o the Philippines and
specialired services 1o assist in improving the astoms clecarance and con-
trol processes. Part of the service was undertaken overscuas.

A dispute arose between SGS and the Philippines concerning alleged
breaches of the services contract. SGS submitted certain monetary clams
to the Philippines for amicable settlement before submitting the dispute
to arhitration. 8GS invoked the provisions of the 1997 BIT, an agree-
ment between the Swiss Conlederation and the Republic of the Philip-
pines om the promotion and protection of investments.

The tribunal was faced with a question similar 1o the ope made in $GS
v, Pakistan, Specifically, the tribunal had to determine whether o breach
of contract was considered a violation of a BIT as per an umbrella clause,
To do that it had 1o analyze anticle X(2) of the Switzerland-Philippines
BIT, which read: “Each Contracting Party shall obscrve any obligation it
has assumed with regard 1o spedific investments in its territory by inves-
tars of the other Contracting Party.™*

‘The question in place this time was whether that provision gave the
tribunal jurisdiction over claims against the respondent state that were
essentially contractual. The tribunal held that, “if commitments made by
the State towards specific investments do involve binding obligations or
commitments under the applicable law, it scems entirely consistent with
the object and purpose of the BIT to hold that they are imcorporated and
brought within the framework of the BIT by Article X(2),"™

The tribunul concluded,

Article X(2) makes it o breach of the BIT for the host State to Gl 1o
abserve binding commilments. including contractual commitments,
which it has assumed with regard 1o specific investments. But it does
not convert the issue of the extent or content of such oblipations into
an issue of international law.*

Recently, in El Paso Encrgy International Company v. Argesiina™ the
tribemal looked al the aforementioned cases. 11 stressed that the BITs
should be interpreted in a halanoed way. considering “bath Stale sover-
cignty and the Stale’s responsibility 1o create an adapted and evolution-

6. RGX v Phifippiaes 10510 Case Mo, ARBACS
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ary framework for the development of economic activities, and the
necessity 1o protect loreign investment and ils continuing fow.™
It then endored the interpretation given in the SGS v Pakistan and
siated
that the umbrella clause docs nol extend 1o any contract claims when
such claims do not rely on a violation of the standards of protection
of the BIT, namelv, national treatment, MFN clause, fuir and eguita-
ble tremtment, full protection and security, protection against arbi-
irary and discriminatory measures, protection against expropriation
or nationalisation either dircetly or mdirectly, unless some requine-
ments are respected.

F. Investors’ NaTiosacmy

The natiomality of the investor has been a common issue in the context
of intermational Investment disputes, For FCSID 1o have jurisdiction, the
legal investment dispute needs to be between a contracting stale and a
national of another contracting state. If the dispute s between a national
of the contracting state and that state, ICSID will not have junisdiction.
Thus, the crileria to determine when a panty is a national of a stale are
crucial. Funhermore, articlke 25(2Kb) of the ICSID Convention stales
that any juridical person with the nationality of the contracting stale party
1o the dispute can have the treatment of a national of another contracting
stale [or purposes of the Convention. if that jundical person is under for-
cign control and the partics have agreed 1o such trestment. But the 1C-
SID Convention dises not provide for a defimition of foreign control
Recent 1CSID tribunals have addressed these issues.

In one case when an individoal had nationality from one state and resi-
dence from another state, the tribunal had 1o establish clarifications, In
the Feddmemn case,™ the tribunal mentioned that nationality and residence
were different concepls. Nationality was the main connecting, [nclor be-
tween i state and an individeal. It also stated that nationality prevailed
over permaneni residence in matiers of standing,

Mr. Feldman was a national of the United States but had residence in
Mexico, 1CSID's jurisdiction was objecied 1o by Mexico based on article
21 of NAFTA, which provides that a national is, among others, a citizen
or permancnl resident. I Mr. Feldman was considered a national of
Mexico, he did not have standimg to nitiate a procecding before 1CSID.
The tribunal solved the issue by stating that article 201 of NAFTA was
only rclevant with respect to the state party other than the one where the
investment s made. Thus, a permanent resident in the United States who
didd mot have American citizenship could claim 1o have US. nationaliny
for purposes of NAFTA protection and imitiate an arbitration procecding

67 &l 9 M,
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before ICSID. Mr. Feldman, however, was found to only have ULS. na-
tionality. For that reason the msue of double nationality did not anse.

In another case the tnbunal had to deal with nationality of an entity
when there was foreign control, In Awfopeste Concestonada de Venezuela,
CoA FAUCOWVEN) v, Verezuela ™ Lthe tribunal was asked to address the
issue ol foreign control of a company with the npationality of the host
state. The tribunal emphasized the role of the consent of the parties. The
partics had agreed in a concession contract to [CSID jurisdiction., subject
to the condition that the magority of the shares in AUCOVEMN were
transferred to a national of another contracting state. Upon that happen-
ing, the parties agreed that AUCOVEN would be considered a company
under forcign control and consequently a national of another contracting
state. The tribunal found that the parties chose to define the term foreign
comirod, taking into consideration only the transfer of shares of
AUCOVEM.

It also stressed thal economic criteria usually reflect reality better than
legal enteria. Bt the tribunal bad to mark distance from that statement
and distingmshed from SOABS v. Semegal®™ and Amco v, Indonesia®™
where the tribunals made interpretations 1o determine the foreien control
beyond the first level of control, although they reached different levels of
control.

On determming the nationality of the company that acyuired the ma-
jority of the shares of AUCOVEN, the tribunal used the most common
criterion (ic. place of incorporation). It concluded that o had jursdic-
ton because ALICOVEMN, a company mcorporated in Venczucla, was
under control of an American company and the parties consented that
Lthat factor was sufficient to consider the mvestor & national of another
contraciing state.

Although not mvolving a Latin Amercan couniry, an investment arhi-
iral tribunal had to ook at the issue of nationality when there was a
group of companies. In Banre American Resources, fnc. v. Republic of
the Congo,™ the tribunal looked at the company’s nationality from a dif-
ferent perspective: the company with the nabonality of the other con-
tractling state and the company giving the consent and in connection with
whom the host state gave consent to arbitrate disputes involving them
were not the same,

The tribunal established that a company could transfer consent to a
subsidiary to submit a dispute to ICS1T) as per the terms of the agreement
where consent was originally granted. But for the consent to be transfer-

T Aatopista Comcesionada de Venerneln, CA, [ALICOVEN) v, Venerneln, 10510
Case Mo, ARBAOS (2000, seadable af bipdweanw mvestmentelaims. comdeci-
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ahle the consent had 1o be previously granted. In the case in point, the
consent could not have been granted nor transferred because the parent
company did not have the nationality of a contracting state o the ICSID
Convention. Thus, il a claimant lacked the nationality of a contracting
state, TCSID could not have jurisdiction. The tribunal also considered the
possibility of the clamant having the nationality of a contracting state bul
not having granted consent, and the possibility of the host state granting
consent bul not including disputes involving the claimant. In both cases
the tribunal statcd that it lacked jurisdiction,

On reaching a conclusion, the tribunal established differences with two
previous cases: a) where a request 1o submit o dispute to 1CSID was sub-
mitted by a member company of a group of companies while the consent
was expressed by another company of the group; and b) when [ollowing
the transfer of shares, the request to submit the dispute 1o [CSID came
from the transferce company while the consent had been given by the
company making the transfer. The tribunal stressed that in general it
tends to be less formalistic and that HCSID is more willing o work its way
from the subsidiary 1o the parent company rather than the other way
around. “Consent expressed by a subsidiary is considered to have been
given by the parent company, the actual investor, whose subsidiary s
merely an ‘instrumentality,” ™™

. MEN

In a peculiar ce, a MFN clavse of a BIT was used to extend KCSID
jurisdiction. In Maffezini v. Spain,™ the inbunal analyveed the MFN
dawse of the Argentina-Spain BIT in connection with the provisions of
the Chile-Spain BIT, which did not require exhausting a certain period of
time before filng a dam.

The tribunal noticed two principles: res dnter alios acta and ejusdem
generis. According o res oier alios acte, the treatics are valid among the
partics. According to cfusdemn generis, the eflect of a irealy can be ex-
tended via the MFN clause 1o treaties of the same nature. The inbunal
ruled that in the absence of express provissons (o the contrary, the provi-
stons of nvestment disputes of another treaty of the same nature can be
extended to an investor of a third country because the purpose of the
BITs is to prolect loreign investors and their rights, and because the pro-
visions of investment dispuics setilement are inextricably related 1o in-
vestment protection.  The tribunal also stated some exceplions 1o the
rufing. such as when consent 1o arbitration is conditioned on exhaustion
of local remedies. when the parties have the option to choose between
local remedics or internantional arbatration, and when the parties have
chosen an institutional arbitration. The tribunal applied the procedural
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provisions of the Chile-Spain BIT and ruled that the investor did not
have o exhaust a ceriain penod of time before filing a claim against the
state,

V. THE JUDGMENT

As noted previously, international investment law has been motivated
by two reasons: protection ol foreign investors and cconomic develop-
ment of countries,

The evidence portrayed in the previous sections shows that the inter-
ests of the foreign investors have been protected. Foreign mvestors have
found, in international investment law, a shield that not only protects
their property rights and sets minimum international standards of treat-
ment, but also a mechanism to make that protection enforceable under
the form of international investiment arbitration. Bul mternational in-
vestment arbitrotion has not been biased against the intorests of countrics
or in favor of investors, a factor that speaks about the independence and
neutrality of that alternative dispute resolution mechanism.

A, Srtamstcs

For instance, until the year 2003, of eighteen awands on the mernis -
sued by ICSID arbitral tribunals, the claimants (ic., the nveston) pre.
vailed in ten awards, whercas in cighl awards, their claims were dsmissed
and the stales prevailed ™ In the context of NAFTA, the investors had
prevailed in two awards and the states had prevailed in four awards.™
More recent data available from mvestment arbitration cases filed under
ICSID, United Nations Commission on International Trade Law rules™
and other arbitration centers™ show a similar picture; oul of forty-six
cises where there wan' a partial or final award on the menits and where
purisdiction was upheld, investors prevailed in twenty-seven, bul lost to
the states in nincteen. including four in [avor of the United States and
four m favor of Mexico under NAFTA™

Nevertheless, in the context of inlernational investment arbitrations,
the s=ue of eoonomic development of countrics has rarcly heen consid-
cred, although there are many circumstances where cconomic develop-
ment could be analyzed by the arbitral tribunals.
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B. EcoNosie DEVELOPMENT

For example, commentators have suggested that for an mvestment 1o
ke qualified as foreign and, hence, entitled (o access the investment dis-
pule selilement mechanism of CSIEY, certun conditions need o be mel:
#) the project must have a certain duration; b) there must be a certain
regularity in the earnings and the retumn; c) there should be a typical ele-
ment of risk on hoth sides; d) there should be a substantial commitment
to develop certain activities; and ) the operation must be significant for
the development of the host state, as stated in the Convention’s pream-
ble® In some decisions on jurisdiction, these criteria have been consid-
ered incidentally.

In Safini Costruttori S.PA. v. Moroceo® two Italian companies
claimed compensation for damages from Morocco under the freaty be-
tween the government of Morococo and the government of Italy for the
reciprocal promotion and protection of investments due toa dispute that
arose oul of the construction contract related to a section of a highway
Joining Kabat to Fés, Morooso objected 1o the tribunal jurisdiction based
on different grounds, one that referred to the argument that construction
contracts did not qualify as mvestments under the ICSID Convention.
Upon considering that objection, the tribunal pointed out that the [CSID
Convention does not defing the term mvestment. It then considered the
criteria generally identified by the Convention’s commentators, mdicat-
ing that the crteria included the existense of contribution, cerfain dura-
ton, and nsk parbicipation. Il also added that the operation shoutd
contribute to the development of the bost state, as provided by the Con-
venlion's preamble.® The tribunal found that the construction contract
fulfilled the eriteria. Even in regard o the risk aspect, the tribunal indi-
cated that a construction project that lasts several vears, for which total
costs cannol e established with certamty in advance, created a risk for
the contractor. Thus, a construction operation could gualify as an invest-
ment, and the disputes that anse directly out of it are susceptible 1o be
heard by ICSID. In connection with the economic development require-
ment, the tribunal mentioned that in most countries construction of infra-
structure [alls under the tasks o be carried out by the state or by other
public authoritics. 1t then mentioned that the highway in question served
the public interest and that the claimant companies were also able W pro-
vide the host state with know-how in relation to the work.™

The tribunal also mentioned that all the elements o be taken into ac-
count for defining when there is-an invesiment in the context of the -
SID Convention may be mterdependent. Thus, had the investment failed
the test of any of the elements (i.c., the one on cconomic development),

A1 IS0 Convention, soper node 14, al pmhbl

8 Ralini Costrotiori 5.4, v, Morocen, DOSITY Chse Mo, ARBAXEE, 47 1M, HiF
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the tribunal would have had 1o reject the claim and declare that it did not
hove jurisdiction.

Based on the claimants’ fullillment ol each of the eriterin, the tribunal
found that the construction contract constituted an activity within 1CS1D
jurisdiction and that disputes arsing directly oul of the contract wionild he
heard by the inbunal

Thus, based on Salini’s argument, an HCS1D arbiteal tribunal could
deny jurisdiction to an investment dispute when the investment has been
detrimental to the host country’s development, A consideration of that
nature might touch the merits of the case, and hence it could be an issuce
to be analyrzed and solved by cach tribunal on o cose by case hasis,

C. Local Investonrs

Likewise, the msue of economic development in the context of foreign
mvestment could be consadered by arbitral tribunals 1o deny jurisdiction
when an analysis of the substince beyond the forms viclds the result that
the dispute is not between o foreign investor and the host siate but be-
tween a local investor disguised as a forcigner and its siale of nationality.
In some cases that analvsis has been Mexible. As o result, arbitral tribu-
nals have ended up looking at disputes belween local invesiors and their
SEatcs,

In fkins Tokeles v. Uknmne™ o lirm incorporated in Lithuania, but of
whom the majonty of shares were owned by Ukminian nationals, imiti-
ated arbitration against Ukraine. The firm alleged that the Ukrainian
governmen] breached the Ukmine-Lithuania BIT. Ukmine objected o
the tribunal’s jurisdiction, arguing, inter alia, that the clatmant was not o
forergn mvestor and henoe the dispute was between a stale and ils own
atoens and therelome, nol a matter for 1CSID arbitration.

The Ukraine-Lithuania BIT defined loreign investors as those entitics
incorporated mn the other siale party. Based on that definition, the ma-
jorty of the tmbunal stated that the partics 10 a BIT were free 1o deter-
ming the cnitena for natioaahiy™ and =¢t the definition of nvestor and
foreign contral of a local entity for purposes of article 25(2)(b) of the
ICSID Convention. Accordingly, it wa not up 1o the tribunal 1o goestion
the criteria used thercin,

Acticle 25(21(b) states:

Contracimg Parties are free to define their consent 1o jurisdiction in
terms that arc broad or narrow: they may emplov a control-test o
reservie the right to deny treaty profection (o clmmants who other-
wise would have recourse under the BIT. Once that consent is de-
fined, however, tribunals should give effect 1o it, unless doing so
would allow the Convention to be used for purposes for which i

RS, Tokms Tokcbes v, Ulorabne, DOSITY Cose N, ARBAZR (040, pvaifelde a onpad
warrsfhank orgiresd 'crsesflokins-docsion. gl
Bt fd ot 215, Y4 24
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clearly was not intended. 7

The magority thus concluded that Tokios was a forcign investor under
the terms of the BIT and rejected Ukraine’s objection to jurisdiction.
slating,

In our view, however, neither the text of the defimtion of “invest
ment,” nor the context in which the term is defined, nor the ahject
and purpise of the Treaty allow such an ongin-of-capital require
menl o be implicd. The reguircment 15 planly absenl [rom Lhe
text . . . [Tlhe ongin-of-capital reguirement 15 inconsistent with the
ohject and purpose of the Treaty, which . . . is to provide broad pro-
tection o mvestors and their mvestments i the eentory of either
pariy.m

The majority then held that, “the ICSID Convention containg no incho-
ate requirement that the investment at issuce in a dispute have an mlerna-
tmal character in which the ongin of the capital is decisive.™™
Regarding the Convention’s purposce, the majority considered that the
decision had ot allowed “the E'L:m-u:l'.iurt o be wsed for purposcs for
which it clearly was not intended,”

The dissenting arbitrator stressed that the purpose of the 151D Con-
vention was 1o govern infernational investments: investments character-
ized by a trans-border movement of capital rather than investment
qll";.':"ll.ﬂl_.‘\. between @ country and its citizens.*' In the dissenling opinion,
the minorty arbitrator explained this distinetion, stating,

when it comes o ascertaining the smtermationad character of an in-
vestment, the origin of the capital /s relevant, and even decisive.
True, the Convention does nol provide a precise and clear-cut defini-
tion of the concept of fmfernationa investment—no more than it pro-
vides a precise and clear-cul definition of the concept tnvestmeni—,
and il 15 therelore for each ICSID tribunal to determine whether the
specific facts of the case warrant the conclusion that it is before an
international investment.™

The dissenting arbitrator also objected to the right of contracting par-
tics to extend the Convention’s jurisdiction, explainmg,

it is within the limits determined by the basic 1CSID Convention that
the BITs may determine the jurisdiction and powers of the ICS1D
tribunal, and it is not for the Contracting Parties in their BIT 1o ex-
tend the jurisdiction of the ICSID tribunal beyond the limits deter-
mined by the basie ICSID Convention™!
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The doctrine of company law is based on assumplions regarding the
costs and benefits provided by limited liabifity. Ciencrally, it is under-
stood that limiting shareholders” liability is socially beneficial as it allows
a greater number of people to establish or own portions of o corporition
and allows for greater specialization of a Grm’s functions and the exter-
nalization of business risks bevond 15 owners 1o creditors, who may be
better suiled Lo bare risk™ But should the negative externalities pro-
duced by limited liability exceed those deemed acceptable; the lepal per-
sonalily of the company can be disregarded.

The abuse of legal personality apparent in Tokios offered arbitrators
the means by which the formal definition of nationality could have been
weighed against s social costs. In Tikios, the use of a Lithuanian com-
pany owned by Ukrainian nationals to obtam international protection
against Ukraine not only constituted an abuse of the legal personality of
the Lithusnian company bul also created a risk [or the entire mterna-
tional investment arbitration system. Investment disputes between states
and thear citizens—albeit disguised as foreigners—eould be settled
intermationally,

The majority’s decision 1o take a formalistic rather than an instrumen-
talist approach was contrary to the primary purpose of the ICSID Con-
wvention: to protect [oreien mvestments. A teleological approach might
have disregarded the legal personality based on the Ukrainian owners’
abuse of it by pursuing intermational protection on behalf of a purely do-
mestic investment.

As @ result, the decision of Toekios not only failed to protect a truly
loreign investment, it also failed to foster the economic development of
the respondent state by opening a venue for local investors 1o sue their
own countrics, Such a conseguence was nol in tune with the rationale
that originally moved countrics to accept international investment
arbitration.

[y Asousr oF Awarns

Analysis of cconomic development issues could have been considered
lor determining the amount of the arbitral awards. For developing coun-
tries under financial stress exorbitant awards could have a tremendous
mpact on  economic development  policies and  allect  their
mmplementation.

Perhaps for this reason, tribunals should consider issues such as 1he
level of poverty of the country in guestion, amount of public debt. and
fiscal deficil, along with the refevant arguments on the merits and impose
awards—when needed—that protect foreign investment but do not im
pair the economic development of the recipient countries.

. Franck T1 Easterbrook & Daned 1. Fiechell, Sioeited Liotdity aeed the Corposaaion,
52 U1, Chn. LI 99 {19I65),



2007 INVESTOR-STATE DISPUTES IN LATIN AMERICA Bo

For example, in an imvestment arbitralion case aganst Ecuador, the
investor, American Petroleum Company Occidental was awarded $71
million.*¥ For a country with 12 million people living below an annual
income of $3.260 per capita, with a long term debt of $16 hillion, a GDP
o 330 balhon,™ and a debt service rato of 31 percent,”” an award of that
magnitude conld mean significantly less money devoled @0 cconomic
development.

If one were to add the arbitration costs to the amount of the awards,
the impact could be greater. Costs of mvestment arbitrations are high.
Om average. the cost of these cases range around $2 million in fees with
around §4K) thousand in pure costs under the low range.™ In some cases
the fees have been as high as 3 million, as was the case in Meralolad ™

Obviously, arbitrators are called to solve disputes, not to solve eco-
nomic issues. But when the facts are analyzed and the legal instruments
pive room for considering cconomic development ssues, a careful analy-
sis of the interests of host countrics showld be undertaken and, if possible,
weight should be given to the impact an award might have on the wellbe-
img of the citizens of that country.

The question is where arbitrators should draw the line so that the rights
and mterests of the mvestors are protected, as established i the relevant
international investment law, while cconomic development issucs arc
considered. Stretching that line too far [rom the agreed law might impair
the predictability expected imointernational investment lyw, Bul nod con-
sidering msues of economic development in the analvsis of investment
arbitration cases might also impair not only the compliance of the awards
but the evolution of international investment law as well.

E. Imierereraros oF rreepnanosal Invesoaest Law

Be that as it may, investment arbilral tribunals are empowered with
differcnt international instruments of law 1o consider issues of cconomic
development while protecting foreign myvestments and invesLors.

According to the Vienna Convention on the Law of the Treatices, the
purpose of the treaties ag expressed i their body texis, preambles, an-
nexes, and fravawr préparatoires shall be taken into account in treaty in-

45 UNCTAD dhcoastonal Paper, wipre note 5, By the time of publication of this ani-
cle o newspaper feportcd thin an arfatce] wisinal n Azes Corpo e Argesniima bl
i an award ordering Arpenting 1o pay Acurix 31652 million. See Lucio Fer-
nandez Mooges, et af Faredn Preaele o ong Povanzade USEI65, 2 ouliones,
Crassioos, July TR, 2006 (Arg. b, hirpedsowsochminoomidimio 200607 ] Rielpan
p-CLEHEL Wi o lass wisited Jaly 200, 2008)

i Workd Bank Idicators Database, hipadevdaiaworldbank.orgidata-guery! {sclect
Ecuador s the selected countrys chek nuesi szlect G, Longdersn debl, wnd Pop-
wltion, todal as the selected series: click mext; selecg 20073, HAE, and 2005 a% se-
lecied years: olick next),

0. The Wenrdd i 2008, Tioe BEdomosarsy, al 410

g, UINCTAL Oeemdonel Paper, supra noke 5,

G, The LLS, Govermment asked the losing party. the mivestor, o payiment of 84 mil-
leovm im el costs, This fpure does nnl Like inlo siceoont the costs of a review of
the award undertaken by & Canadian court. See g
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terpretation.!™ Specilically, article 31 of the Viennn Convention stiles
that. “|a] treaty shall be interpreted in good faith in aceordance with the
ordinary meaning (o be given 1o the terms of the trealy in their confexi
and in the light of its object and purpose,”™™

Article 32 also states:

Recourse may be had to supplementary means of interpretotion, in-
cluding the preparatory work of the treaty and the circumstinees of
its conclusion, in arder to confirm the meaning, resulting from the
application of article 31, or to determine the meaning when the inler-
pretation according to article 31: (a) leaves the meaning ambigoous
or ohscure; or (b)) leads 10 a result which 8 manifestly absurd or
unreasonble. "™

The ICSID Convention has addressed the question of the purpose of
imtemational investment agreements by menns of textual reference o ce-
onomic development in s preamble where it stales, “|cjonsidering the
need for intemational cooperntion for coonomic development, and the
role of private international nvestment therein,™!™

While the report from the executive directors states that the primary
purpose of the Convention i 1o stimulate nlernational invesiment Dows,
the report underfines the body's desire to address the interests of both
mvestiors and staless

The Exccutive Directors believe thal private capital will continue 1o

flow to countries oflfering a favorable climate for attractive and

sound mvestments, even il such countries did nol become partics to
the Convention or, having joined. did notl make wse of the faclities

of the Centre. On the other hand, adherence to the Convention by a

country would provide additional inducement and stimulate a larger

flow of private micmational mvestment ndo i1x lermilones, which K

the primary purpose of the Convention.

While the broad objective of the Convention s 1o encourage o larger
flow of private international investment, the provisions of the Convention
mamntamn a carclul balance beiween the inlerests of investors and those of
horsl Biales '™

Wherens occasional investment agreements place economic develop-
ment within the tcleology of intemational investment law, the majority of
imternational investmeni agreements fimil their purpose (o the promotion
and prodection of forcign invesiment, One of the most contentions legal

HNL Wiennn Convention on the Law ol Treatses arl, 31, Moy 23 1908, 135 LN TS A8,
avaulable o hipoivsew anireayanong elesidingramenicenglabicon venisns/
10 19 pdl {lasi vasiied July 30, JHE)
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bodies dealing with international investment, NAFTA, which covers the
treatment of investments in chapter 11, does nol mention economic de-
velopment. As MAFTACs chapter 11 does not define objectives that are
particular to the investment provisions, the agrecment’s purposc as Te-
lated o investments is the same as that of the rest of the agreement, The
preamble of NAFTA states that the trealy seeks o, “Joontribute] o the
harmonious development and expansion of world rade and provide a
catalyst to broader international cooperation; . . . |and ensure] a predict-
able commercial framework for business planning and investment,” "™

From this reading, it seems that the reference to development made in
the preamble relates to world trade development. presumably a synonym
of trade growth, Thus, as NAFTA docs not mention ¢conomic develop-
ment m s rade-related sections or preamble, imvestments are ool re-
quired to contribute to cconomic development i order to roceive treaty
protection.

In general, the international investment agreements that the United
States ig a party 1o extend investor protection further than agreements
made by other states, The United States typically requires that mterna-
tional investmenl agreements granl parly mvestors the right o mvest.
That is, these agreements extend protection beyond the treatment and
granl inveslors the right of entry [or [ulure foreign investments o be
made into party states, LLS, agreements also generally forbid the imposi-
tion of performance requirements, such as the use of local content, export
requirements, cmployment, and technology transfer, on forcign investors,
which have been used to ensure that investments render economic bene-
fit to the host stat. '™

Motceably, the 2004 TS, model BIT seems much more balanced than
previous model agreements, It affirms the desire “to promote greater co-
onomic cooperation between™ signatories “with respect to investment by
nationals and enterprises of one Parly in the territory of the other
Party.""" The model treaty also recognizes “that agreement on the treat-
ment 1o be accorded such investment will stimulate the flow of private
capilal and the economic development of the Parties™ and states that sig-
natories agres “that a stable framework for investment will maximize cf-
fective uliization of economic resources and improve hiving
standards, ™"

From the wording of the preamble in the model BIT, il seems that
anther purpose of the parfies is 1o encourage cconomic development

B, MAFTA, sapra mode 11, a1 pmbl

1. Marie-Frane Houde & Eatin Yannoca-Small, Relasondups Benween Daeerarionm
Trevestoreny Agreemenis [DOECD. Working Papers on Int’l Inv., Paper Mo, 30040 ),
covaeitatrle ar hnpefwaoe oecdorg/Uataoecl MR TS Y pdl

107, MHd L1LS, Maodel EIT, 'I'n,*.in:_'_c Eetween the Government of The Ulnited Stades OF
Amenca And The Government OF |[Country] Conccrning The Encouragement
Apd Beciprocal Prodection OF Invesiment, 2004, qreifable f hipoifsesseusiraoy!
gesets Trade SectoraTnvestmentdModel _BIT assct_upload _files47 o807 pdf  (last
visiled July 20 2{0H).

I0s id



92 LAW AND BUSINESS REVIEW OF THE AMERICAS |Vol. 13

through foreign investment protection. The way the link between treat-
ment and ecomomic development has been made scems confusing and
could give rise to different interpretations. But the fact that the preamble
of the model BIT somchow makes reference 1o economic development
can very well be interpreted ax an indication that the purpose of the par-
lies o the agreement was Lo protect forcign invesiments in order Lo at-
tract capital and foster economic development of the partics involved.
Taken from there, il could be argeed that prolection 10 some mvestmenls
showld be denicd whenever they are not beneficial for the economic de-
velopment of the recipient country.

F. Lrtoai Prasaosalimy oF S s

Economic development reasons are not considered 1o disregard the le-
gal personality of the subsichary i order 1o ascertain the responsibility of
the parent company. Presently, under anicle 25(2b) of the 1CSID Con-
vention, the legal personality of a wholly owned subsidiary can be disre-
garded, but not {or purposes of lability,"™ Accordingly. the purpose ol
the Convention™s article 25(2)(b) was to [hecilitate foreign investments
through locally incorporated companies so that they could qualify o pre-
sent claims at ICSID. Hence, when the parties to the Convention have
agreed to consider a local subsidhary as a loreign entity due to foreign
control, the legal personality is disregarded on behall of miernational faw
protection.  Disregarding the personality of the local subsidiaries in order
to consider them as nationals of the parent company's country works well
for the interests of the investors who, by this means, would be entitled
international law protection, even though the legal Torm of the subsidiary
i that of o domestic entity. Bul when (he subsidiaries of foreign compa-
nies delve into activities that are inflammatory 1o the interests of the host
countries quite frequently, it argued thal those entitics are independent
and separale, thal they are incorporated in the host country and subject
to its laws and that responsibility {or their acts should not be extended 1o

the parenl company.

10F, BOSID Copvention, o mde 14, @i an, 25,
11§ The pureadsciion of e Cenine shall extend (o any begal dhspuie simsang
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Thus, for the sake of balance, imternational imvestment law insiruments
should also provide [or circumstances when the personality of the subsidi-
ary should be disregarded in order to attain the parent company and
make it responsible for the actions of entitics under its control. Arbitra-
tors should also consider that possibility when it 15 clear that the parent
company is dodeing responsibility by arguing the separation of legal per-
sonalities. Doctrines such as that of representation. picreing the corpo-
rate veil and abus de droit " among others, could be of use o arbitral
tribunals willing to look beyond the corporate form,

G. Daeacr o BITs

In real terms, the impact of international investment arbitration in
Latin America has hecn uncertain. Studies show that the relation be-
tween BITs and the Oow of FDI is weak.!'! Signing BITs and agreeing to
international investment arbitration does not guarantee that foreign -
vestors will create business in a given country. At most. the mternational
investment faw framework creates a positive investment climate, which
diminishes the risk associated with the transaction costs of domng business.
Added to the cxistence of a business opportunity, along with other bsi-
ness related factors, this framework could move the investors 1o choose
that country as a location to invest. But more and more there are indica-
tions that the mere acceptance of international investment law is not sul-
ficient to aftract forcign mmvestmenls,

In Latin America. the lareest recipicnt of FID is Braedl'? Of a total of
%67 hillion of FIM inflow inte Latin America in 2005, Brazil attracted
more than $18 billion.'*? Yet, Hrazil is not a signatory of the ICSID Con-
vention and has not ratificd any BIT. Thus. the lack of adherence to the
mtcrnational investment law has not affected Brazil's foreign investments
altractiveness.

On the other hand, international investment law might have a negative
impact in terms of local governance. Throurh BITs. for instance, forcign
investors may cscape local courts and not play a rele in the dynamic to
reform those institutions. o that sense, it has been argucd that m some
developing countries already suffering from low-gquahty institutions, the
presence of international alternatives to adjudicatory or regulatory hod-
ies may redoce local institutional quality by not allowing strong political
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coalitions 1o be formed. ' Foreigners would have no interest in pressing
fur changes in the judicinl system, for instance. since they are subject to a
special dispute resolution regime.

It has ako been said that BiTs might redoce the inlerest of foreign
investors m properly and enforcement reforms in developing countries.
Domestic reforms may be less likely and the cosntry may cven regress
toward pobicies thal harm domestic investors,  Attempts o reform may
fwl. or no attempts 1o reform may be made at all. In such cases. the BI'T,
although benefiting loreign investors, could have a pegative elfect on the
irstworthiness of the business envimonmient for domestic investors, !

Obviously, BITs are not the cause of weak legal refoms or law en-
foreement in developing couninies. Huot they might notl be helpful on re-
form cfforis or might even make things worse by opening &
diseriminatory and unfuir system of investment protection composed of
two puths: o strong intemational path [or some foreign investors and a
wenk domestic path for the rest of businesses and locals. More research
needs 1o be conducted 1o determine the impact of international invest-
ment law in local povernance and legal reforms before a final judement =
issped. For now, one should only say that doubt has been expressed con-
cerning the positive externaliies the systiem of inlernational investment
law brings to developing countries in peneral, and (o Latin American
countrics in particular.

VI CONCLUSIONS

Economic development needs 1o be financed. Thstorically, developing
countries have obtnined that financing throagh the revenues yiclded by
the siale of their commaodities in international markets, through loans
granted either by international commercinl banks or multilateral entities,
or through bilateral aid provided by the wealthy countries, Not until re-
cenily have developing countrics accepled the arsumeni that forcign in-
viestmenls could be a means o finance ecomomic development both
direetly and indirectly through its positive externalities,’"” In the past,
foreipn investments were cither despised ond rejected or heavily repgu-
lated because they were considered instruments of neo-colomalism or
domimance, '’

In the 1%Xk, Latin Amenca countries began 1o favor public policics
[avarable 10 foreign investmenl. As pan of pobces aimed ot reduong the
size Of the stmic and opening space for private inveslors, COUNITICS Were
sismichow convinced that lepal reforms were needed. Amid those re-
forms, countrics were supposed 1o enler into international agrecments

1 o Caeshory, (siernasionsl Safanmnmr Jor Dossemile Toaiinons Bileerad byoesi-
mivmr Trvanicy and Govermanoe. 25 By Rev, L ase BEooss BT 00G )
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that would provide a sound, sccure, and predictable investment climate
for foreign investors. Being signatory to the 105D Convention and exe-
cuting BITs with capital cxporting countries where investment arbitration
wirs consented were part of the package better known as the Wishmgtlon
Conscnsus. 1%

But although the Washington Consemsus delivered some resufis, ot
came under heavy eriticism in the region mainly because thuse policics
fmled 10 cure the endemic incguality of the western hemisphere, and
made the rich richer while the poor remained poor, ff not poorer. Many
of the policies portrayed by the Washimgton Consensus came under scru-
tiny, and a shift of policies has been recommended.'™ Under this scena-
rio, the ritionale behind the intermational investment law could be
guestioned, This should not be underestimated if one takes into account
that Latin America wias the birthplace of the Calvo doctrine™™ and the
creative natlonalization schemes during of the 1970

If the good of foreign investmenis comes into doubt because il 15 not
heneficial 1o the economic development of the countries, the use of the
international investment low would nevitably be at risk, Countries could
start judging the pros and cons of the system and evenlually reject their
outcomes by failing 1o comply, or more bkely, by denouncing previous
commitments assumed under the form of international agreements or by
nol enlering inlo new instruments of mlemational myvestment law,

In order 1o avoid this, the whole system of mternational investmoent
law, including international investment arhitration needs to be more bal-
anced.  Arhitrators need 1o give more weight 1o considerations of con-
nomic development i the conlext of their awards, whenever this s
feasible. For example, arbitrators need to look at the objective of inter-
national investment law in broad terms and find out the real purpose of
that legal framework: & it oaly to protect foreign investments of is it to
profect forcign investiments because they are benchicial to the cconomic
development of the recipient country? If the purpose of the international
investment law is merely 1o protect foreizn investments, the results of the
arbitrators” analysis would be totally different from an approach that also
considers the economic developmient of the host state,

But arbitrators con only look al the law as it exists, not how it showld
exist, Thus, plihough arbiteators might be willing o make interpretations
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of the law when possible, and ook at the porpose of the treaties and the
mntention of the states, they cannot make up an objective that has not
been expressed by the parties to the agreement.

For this reason, the treaty negotiators should hear in mind that the law
i% only a5 good as they make i For countries harboring skepticism about
the benehts of mternational mvestment law in general, and of interna-
tonal investment arbitration in particular, the importanse of clearly siat-
g their economic development objectives vis-i-vis [oreign imvestment
cannod be undercstimated.

Likewise, within the treaties, the impact of [oreign mvestments on eco-
nomic development should expressly be made part of the criteria o be
Laken into account by the arbitral tribunals when admitting a claim, up-
holding jurisdiction, and awarding monetary compensations,

Futrness and halance should be the mtionale for these approaches. For
instange, there is a need to-amend the practice whereby the legal person-
ality of the foreign investor can be disregarded for purposes of granting
mmtcrnational law profection 1o & host state incorporated sulsidiary while
the same 15 not contemplated for purposes of hahbility of the parent com-
pany. The policy of granting international law protection o wholly
owned subsidiaries incorporated in the host state makes sense. But in
order for the [oreign parent company (o be liable for the actions of the
local subsidiary, the same criterion should be applied and under certain
circumstances, the personalny of the local subsidiary should be disre-
sarded. For thal 1o be possible, negotintors should devise mechanisms to
be included in the relevant treaties,

International law of foreign investment has evolved to a point where 1
15 in need of change, 50 far this field of international law has generated a
good deal of treaties, junsprudence, legal doctrines, and principles. But a
more balanced approach, inspired by a close examination of ils rools, s
necessary i the mternational investment law approach is 1o survive,



