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Introduction 

This paper intends to present a brief summary of the state of current reforms to the civil justice systems in Latin America.[footnoteRef:2] First, some current statistics in the region will be evaluated with regards to civil proceedings. Second, the types of reforms initiated in the region will be discussed. Finally, suggestions for the ongoing reforms to civil justice systems will be introduced.  [2:  See also Justice Studies Center of the Americas, “Report on Justice in the Americas 2008-2009,” available at http://www.ceja.cl/reporte/2008-2009/muestra_portada3217e.html?idioma=espanol&tipreport=REPORTE4; and Justice Studies Center of the Americas, “Report on Justice in the Americas 2006-2007” (Aug. 2007).] 


A. Current civil justice figures in the Americas

Civil justice, historically conceived as all that which is not penal, centers around highly varied disputes and internal procedures (family, labor, social security, land, agriculture, commerce, bankruptcy, administrative litigation, registration and the civil status of persons, among others). In Latin America, in countries with a continental European legal tradition as well as in those with a tradition of common law and those with unique distinctions within both traditions, civil justice for the most part concentrates on the aforementioned matters. However, due to civil justice reform processes initiated in various countries in the region during recent decades, it is not currently possible to homogenize that which is considered civil justice in the different judicial systems in the Americas.

In spite of this, it can generally be said that criminal cases, constitutional cases resolved in specialized courts, and usually administrative litigation cases are not included in civil justice. A wide understanding of civil justice is comprised of issues that pertain to labor, social security, family, and others. A more narrow understanding includes disputes derived from existing civil and commercial relationships between people. (Public entities are usually omitted but with exceptions in some countries.) Moreover, it is comprised of civil procedural law that addresses substantive civil matters.

The weight of civil justice in the region is difficult to measure due to its lack of uniformity.  Not only do different areas of specialization exist in the countries of the region, but also different forms of judicial organization and statistical records exist. For example, in some countries, civil cases—defined in the narrow sense—that are resolved by judges with multiple competences (e.g., mixed, of the peace) are not differentiated statistically. Rather they are aggregated in general statistics as having been resolved by those judges (El Salvador, Honduras). Another example is that, in some countries, non-civil cases resolved by civil judges who specialize in matters of protection or guardianship, for example, are registered as civil cases in the statistics (Colombia, Chile).

Given these considerations, some illustrative data about the importance of civil justice in the region can be mentioned. In a previous study, the Justice Studies Center of the Americas (“JSCA”) reported that in 2005 specialized civil justice cases[footnoteRef:3] in the region, (those decided by specialized civil judges or by those registered as such in the statistics), oscillated between 9% and 54% of all cases filed. The countries that reported the highest rates were Puerto Rico (54%), Argentina (47%), Ecuador (47%) and Chile (47%), while those that reported the lowest rates were El Salvador (9%), Guatemala (9%) and Costa Rica (13%). [3:  One must keep in mind that if, in a given country, family law is independent from the civil sphere, such a case is not counted among civil cases; meanwhile, if civil law encompasses family law, such a case enters the count of civil cases.] 


However, one should not lose sight of factors that impact the variation in the relative weight of civil justice in the region: the matters included therein and the statistical record. For example, the majority of the region’s countries separate family and labor law and administrative litigation from the area of specialized civil justice, whereby they are not considered in civil statistics. But other countries had not made family law independent until the end of 2005 (e.g., Chile) or have not separated administrative litigation (e.g., Bolivia, Chile), whereby their measures of civil justice included these cases in 2005. Another example is that constitutional actions resolved by specialized civil judges are registered as “filed civil causes,” although in a strict understanding of civil justice they are not (e.g., Chile, Colombia, Honduras, Panama, the Dominican Republic, and Uruguay). A third example is that, in several countries, some matters appropriately considered civil are not recorded as such (e.g., tenancy law in El Salvador and Honduras; agricultural and land law in Bolivia, Costa Rica and the Dominican Republic; and commercial law in Peru, among others).

A rigorous analysis of the high and low rates of civil litigation in the region must consider the following for each index: the disaggregation of the type and quantity of issues considered independent of civil justice; strictly civil matters heard by specialized judges; civil matters resolved by judges with multiple competences; and the form of statistical record.


Table 1.
Civil litigation index
	Country
	Civil cases filed per 100,000
	Total cases filed per 100,000
	Civil litigation as a percentage of the general index

	Argentina*
	392
	2,572
	15.2

	Belize
	1,526
	6,533
	23.4

	Bolivia
	1,676
	4,385
	38.2

	Eastern Caribbean
	1,477
	5,078
	29.1

	Colombia
	1,242
	3,162
	39.3

	Costa Rica
	2,342
	14,647
	16.0

	Chile
	10,046
	17,023
	59.0

	Ecuador
	822
	1,829
	44.9

	El Salvador
	222
	2,362
	9.4

	Guatemala
	147
	1,215
	12.1

	Honduras
	214
	1,172
	18.3

	Panama
	540
	2,887
	18.7

	Peru
	1,709
	5,073
	33.7

	Puerto Rico
	9,384
	4,654
	49.6

	Dominican Republic
	990
	3,784
	26.2


Sources: JSCA, Report on Justice in the Americas 2008/2009. The data for Argentina, Bolivia, Eastern Caribbean, Ecuador, El Salvador, Honduras, and Peru are from JSCA, Report on Justice in the Americas 2006/2007. *Argentina: Poder Judicial de la Nación.

On the other hand, in 2005/2006 the percentage of specialized civil courts in the region ranged between 4% and 58% of all existing courts, per 100,000 people. The countries with the highest percentages were Panama (42.9%) and Venezuela (58.6%), while those with the lowest percentages were El Salvador (4.9%) and Costa Rica (8.6%). As with the litigation indices, a careful analysis of this data reveals other interesting issues. For example, although El Salvador is the country with the highest rate of judicial offices (7.99) per 100,000 people, it has the lowest rate of civil offices (0.39) per 100,000 people. Also, Costa Rica—where there are relatively few courts and, therefore, several judges are assigned to the same office—indicates that having low rates of offices does not necessarily implicate having fewer judges.


Graphic 1.
Specialized civil courts as part of all courts, per 100,000 people

		Source: JSCA, Report on Justice in the Americas 2005/2006; current statistics not yet available.

Because some of the most important disputes within civil justice deal with broken contracts, a relevant analysis illustrates how long it takes for a contract to go into effect when its enforcement has failed and calculates the associated costs. This analysis has been done by the World Bank, which generates a fictitious case allowing it to measure and compare the following: (a) the amount of time between the presentation of the claim by the plaintiff and when he receives payment; (b) the costs of the above process, which is to say, the court paperwork and procedures, any existing judicial fees, and the lawyers’ fees; and (c) the quantity of steps needed to resolve the dispute from the introduction of the claim to its realization. 

According to the comparative analysis, the number of days it takes to fulfill a contract in Latin America and the Caribbean ranged between 351 and 1,715 in 2010. The country with the least delay was Antigua and Barbuda (351 days), being the only country in the region to register a court process under one year. Meanwhile, the country with the longest delay was Suriname (1,715 days). In Trinidad and Tobago, Colombia, Guatemala, and Suriname, the process lasted more than three years, and in the remaining countries, between thirteen and thirty months.


Graphic 2.
Number of days to fulfill a legal contract
		Source: World Bank. Doing Business 2011.


In the same year, the number of necessary steps to realize the entire claims process and payment fluctuated between 29 and 51 throughout the region. The country with the fewest procedural steps was Venezuela (29), and that with the most was Belize (51). With respect to the other costs, the countries with the greatest costs—measured as a percentage of the total debt owed—are Panama (50%), Colombia (47.9%) and Jamaica (45.6%). Those with the least costs in the region are Argentina and Brazil (both 16.5%). In the region, the average percentage, in relation to the total cost of the debt owed to the plaintiff, is 30.5%. 


Graphic 3.
Cost as a percentage of debt owed to the plaintiff
		Source: World Bank. Doing Business 2011.


B. Reforms initiated in the region

In the last 25 years, diverse reforms to civil justice have taken shape in Latin America and the Caribbean. In general terms, there are two large groups of reforms. The first group was designed for civil justice, within a broad understanding of the concept. The second was designed for the justice system in general, thus creating an impact on civil justice as well. 

a. Reforms aimed specifically at civil justice

The first set of reforms highlights substantive rights in labor, family, or spousal issues; it has aimed to make these issues independent from the sphere of civil justice, and has redefined the concept of civil justice. For example, in almost all the countries of the region, this set of reforms creates special procedures and/or specialized judges to deal with labor and family issues. Also (but to a lesser extent) more independence has been granted to the areas of commercial, agricultural, youth and adolescent, and tenancy law, among others.

Similarly, two trends in judicial reforms should be noted as they have applied to civil proceedings. These have originated from common assumptions:  guaranteeing oral proceedings, direct contact between the parties and the judge, less formal judicial proceedings, and more expeditious judicial proceedings. The first originates in Latin America from the Draft Model Code for Ibero-America of the Ibero-American Institute of Civil Procedure (1998), and in the countries of the Caribbean from the reforms to customs, or common, law in England in Wales (1999). This trend calls for the unification of all civil procedures within their broad understanding (civil, commercial, agricultural, labor, family) through a general procedure code (e.g., Uruguay 1989) or civil procedure rules (CARICOM 2000-2005). The second trend calls for a reform to the civil proceedings in the stricter sense (Peru 1993) and leaves aside other matters such as family, labor, and administrative litigation, among others.

Likewise, special reforms aimed at expediting some processes within the strict sense of civil justice stand out. The incorporation of the following measures in said reforms are highlighted: (a) special procedures for debt collection and execution of monetary sentences; and (b) small claims procedures to resolve less complex disputes. 

Regarding the former, important additions within these reforms include a type of small claims civil justice that introduces oral proceedings and purportedly faster procedures for claims that do not exceed a certain quantity (Brazil 1995, 2001) and a payment monitoring procedure for covering debts that consists of enforcement orders and, sometimes, writs of execution (Uruguay 1989, Costa Rica 2008). According to the monitoring procedure, once the judge has accepted the plaintiff’s demand and mandated payment—having previously verified the claim with supporting documents and evidence—the procedure moves to a plenary proceeding (Uruguay) or a public hearing (Costa Rica).

Regarding the latter, small claims procedures were created to promote access to justice, reduce litigation costs to the parties, and implement less complex procedures that are in close proximity to citizens. These proceedings are expressed two different ways in the region. First, one expression of these procedures was designed to solve contractual and extra-contractual disputes of smaller sums, including the payment of debts (Brazil). A second expression has aimed to solve local conflicts amicably by citizen-judges within neighborhoods or nearby regions. This last expression has two different aspects in the Americas: (a) the justice of the peace (different from many justice of the peace courts which are courts of first instance in the region), whose citizen-judges resolve conflicts based on the criteria of equity, i.e., based on customs (Colombia, Peru, Venezuela); and (b) neighborhood justice, implemented in both urban and rural neighborhoods, whose citizen-judges—who could be lawyers—resolve legal claims through less formal procedures, at closer proximity to the population (Buenos Aires, Argentina).

b. Judicial system reforms that have an impact on civil justice

On the other hand, the second set of reforms initiated in the region—those designed for the overall justice system that have influenced the civil sphere—feature two large areas of reform. The first is related to the removal of civil matters from the judicial sphere. This implies the transfer of judicial functions to administrative channels and/or notary services, as well as the implementation of alternative dispute resolution mechanisms. First, the reforms established competition courts, notary systems and registrations in charge of certain issues (divorce, marital settlement, and changes to property records), among others. Second, mechanisms to enable the parties were incorporated, as much in the judicial scope as in the non-judicial scope, to reconcile, mediate, arbitrate, or compromise on some issues within the jurisdiction of civil justice.

The second area of reforms is related to the modernization of the justice systems in the region and the incorporation of effective judicial management and use of new technology. Among the most important changes in this matter are: the use of economies of scale in judicial offices, the professional administration of the justice system, the redefinition of the profile and roles of justice system personnel, the use of new technology throughout all judicial processes, and the creation of a virtual judicial process. Notwithstanding the above, there are still pending challenges in this area, as judicial systems still lack effective and systematic management.

	c.	Ongoing reform processes

Civil justice reform projects, or plans for such, are currently being discussed in various Latin American countries. Said projects aim to be comprehensive (Colombia and Costa Rica, for example) or modify currently independent civil issues (labor law in Peru, for example). Likewise, the projects that have sought to modernize the civil justice system—those that consider new forms of judicial organization and the incorporation of information and communication technologies, among others—remain in force.

However, although civil justice reform is in progress (to a greater or lesser extent) throughout Latin America, a comprehensive and effective reform is, in some places, pending. In effect, what is still pending is a set of reforms that, in addition to containing regulatory designs that establish oral proceedings, immediacy, and less formal and speedy processes, include concrete tools for its implementation. What remains to be seen in these reforms is the real incorporation of management mechanisms and the use of new technologies that allow for the execution of procedural changes. What is still outstanding is a thorough review of citizens’ access to justice, the costs and procedures associated with this access, and the possibility that the cases they bring forward are heard through nonjudicial processes or are resolved through less formal processes. What is still missing is an evaluation of reforms currently under way, taking into account lessons learned and verifying what is still needed for the proper functioning of the civil justice system. And finally, what is still pending is a verification that the focus of the ongoing reforms has been the most adequate one.
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