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Experience suggests that public emergencies pose a heightened threat of grave 

and systematic human rights abuse. To address this threat, international 

law regulates states’ derogation from their human rights commitments through a 

two-tiered inquiry: First, are circumstances on the ground sufficiently dire to 

warrant a state of emergency? Second, if a state of emergency is warranted, are 

the state’s responsive measures strictly necessary to address the emergency? This 

article illuminates the normative basis for international law’s two-tiered 

approach to public emergencies by arguing that human rights are best conceived 

in Kantian terms as norms arising from a fiduciary relationship between states 

(or state-like actors) and the citizens and noncitizens subject to their power. 

States bear a fiduciary duty to guarantee subjects’ secure and equal freedom, a 

duty that flows from their institutional assumption of sovereign powers. The 

fiduciary theory of human rights clarifies the substantive and procedural 

principles that guide international law’s regulation of public emergencies. It also 

disarms Carl Schmitt’s critique of constitutionalism by explaining how emergency 

powers can be reconciled with the rule of law.    
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Z-'$-#0-,!*-''1'!(&!*"-!4%0%&.-o!+-.#'(*`,!0(4-'*`,!%&/!*"-!.1#'*+!hejha!E]^^cF!E=I8>6=<K=>B!+H7A=66!9C!
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H;>H8G6=;>!;<!?8B9?=6K!:;;68I!=>!678!C6968jC@JY8H6!<=I@H=9:K!:8?96=;>C7=G5!!!! !

!

((5!!(&*-'&%*(1&%0!0%3O+!-$-')-&.`!.1&+*(*#*(1&!

!

(>! H;AA;>!G9:?9>H8,! 678! PC6968! ;<! 8A8:B8>HKS! I8>;68C! 9! ?8B9?! :8B=A8! =>!D7=H7! G@J?=H!
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! See #>=68I!&96=;>C! -H;>;A=H! 9>I! +;H=9?! .;@>H=?,! +=6@96=;>! ;<! I869=>88C! 96!)@9>6t>9A;!49K,! u! ei! E28J5! Nf,!

]^^mF,! available at! 766GonnDDD5HJC>8DC5H;An76I;HCnGI<n@>B=6A;^]Nf^m5GI<! E?9C6! L=C=68I! $9:5! Nm,! ]^N^F!
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G@J?=H! =>C6=6@6=;>C! 6796! I8H=I8! I=CG@68C! =AG9:6=9??K! 9>I! >;>j9:J=6:9:=?K! 9HH;:I=>B! 6;! G:8j

8C69J?=C78I!?8B9?!G:=>H=G?8C5
]]
!-A8:B8>H=8C!A9K!H;AG:;A=C8!?8B9?!;:I8:!JK!B8>8:96=>B!G;?=6=H9?!

G:8CC@:8C! 6;! 9@BA8>6! 8M8H@6=L8! G;D8:! 96! 678! 8MG8>C8! ;<! ?8B=C?96=L8! 9>I! Y@I=H=9?! =>C6=6@6=;>C5!

+;A8!H;AA8>696;:C!79L8! ?9A8>68I! 6796!H;@:6C!;<68>!I=9?!I;D>!678! =>68>C=6K!;<! Y@I=H=9?! :8L=8D!

I@:=>B! 8A8:B8>H=8C! =>! I8<8:8>H8! 6;! 678! 8M8H@6=L8! J:9>H7,! 8>9J?=>B! 678! 8M8H@6=L8! 6;! C=I8C68G!

;:I=>9:K! ?8B9?! :8C6:9=>6C,! H;AG:;A=C8!J9C=H! H=L=?! ?=J8:6=8C,! 9>I!@>I8:A=>8!G@J?=H! H;><=I8>H8! =>!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

&(++-&,!/%+!(#+*(*(#$o!-(&-!+*#/(-!%#+!/-'!'1$(+."-&!'-."*+)-+"(."*-!cm!ENeccFF5!(>!';A8,!678!I8H?9:96=;>!

;<!9!tumultus!P@C@9??K!?8I!6;!678!G:;H?9A96=;>!;<!9!iustitiumSg678!68AG;:9:K!H8CC96=;>!;<!G@J?=H!?9D5!Id. 96!iN5!!!!!!!!
Nc
! See, e.g.,! #5&5! *:896K! .;??8H6=;>! /969J9C8o! +696@C! ;<! *:896=8C,! .75! (Z! E(..\'F,! available at!! 

766Gonn6:896=8C5@>5;:Bn\9B8CnZ=8D/869=?C59CGMkC:Hv*'-%*`qA6ICBw>;v(ZjiqH79G68:viq?9>Bv8>! E?9C6! L=C=68I!
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:8?8L9>6!78:85!/9L=I!/KV8>79@C,!The Politics of Deference: Judicial Review and Democracy, in!*"-!\'1Z(&.-!12!
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8?=A=>968I,S! 678!G;D8:! 6;!I8H=I8!;>! 678! 8MH8G6=;>! PA@C6!>8H8CC9:=?K!J8!@>?=A=68I5S
N]h
!+H7A=66!
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8?=A=>968! 678! @><;:8C889J?85! *7@C! 678! C;L8:8=B>OC! G;D8:! 6;! I8H=I8! ;>! 678! 8MH8G6=;>,! +H7A=66!
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! See, e.g., 1:8>! ):;CC,! Chaos and Rules,! supra >;68! f^b! $9:T! *@C7>86,! Emergencies and the Idea of 
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B:9L=696=;>9?! G@??! ;<! +H7A=66OC! 9:B@A8>6! 6796! >96=;>9?! H:=C8C!A9K! Y@C6=<K! I8G9:6@:8C! <:;A! ?8B9?=6K5!Compare!1:8>!

):;CC,!The Normless and Exceptionless Exception: Carl Schmitt’s Theory of Emergency Powers and the “Norm-
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