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SUMMARY: 
 ...  With the dawning of the Internet Age, another era has dawned as well -- that of online arbitration, and more 
particularly, because Internet transactions frequently transcend national boundaries, that of online international 
arbitration. ...  Online international arbitration cannot truly come into its own as a recognized method of resolving 
disputes unless the international community can resolve nine major legal issues that online arbitration participants will 
face. ... First, the definition itself of "electronic signature" may vary from one country to another. ...  Therefore, the 
mere use of a password to identify a consumer should suffice to validate an arbitration agreement in international 
online consumer transactions under the UNCITRAL Model Law. ... Third, in connection with online practices, the 
working group adopted a provision that would allow parties to a contract to incorporate by reference an arbitration 
clause not contained in the contract. ...  CIArb has established a set of rules to resolve online disputes between Ford and 
its customers ("CIArb - Ford Rules") governed under the principle of a single arbitrator procedure. ...   
 
TEXT: 

 [*441]  With the dawning of the Internet Age, another era has dawned as well -- that of online arbitration, and 
more particularly, because Internet transactions frequently transcend national boundaries, that of online international 
arbitration. 

During the Internet boom, the number of Online Dispute Resolution ("ODR") providers grew dramatically. Such 
companies generally provided for both online mediation and online arbitration as tools for the resolution of e-
commerce disputes. While the number of ODR private providers has been significantly reduced, with many websites 
inactive or companies ceasing to do business, online litigation has developed with the launching of public cyber courts 
around the world, giving great hope to a new start for online arbitration. 

Cyber courts came into existence in 2002. In the United Kingdom, for instance, consumers, small businesses and 
solicitors can now make claims to recover money owed to them by logging onto a new court service website.  n1 In 
Michigan, by statute, a cyber court can now handle hearings and proceedings online.  n2 Both of these online public 
services are operated by local courts and benefit from governmental support. 

Similarly, online arbitration, which is still in its infancy, requires greater institutional support.  n3 It also awaits 
greater education, awareness and legal maturity. 

 [*442]  Online international arbitration cannot truly come into its own as a recognized method of resolving 
disputes unless the international community can resolve nine major legal issues that online arbitration participants will 
face. This article describes those issues and the best international approaches for tackling each. 
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Existing rules already govern traditional arbitration.  n4 But will these rules permit online international 
arbitration to achieve the standard benefits of any Internet transaction: speed, economy and efficiency? We have 
divided our analysis into nine crucial issues, whose meaningful and uniform standards will have to be agreed upon by 
the global community to ensure the success of online international arbitration. These issues include: 

 
1. What form must an online arbitration agreement take? 
2. Who should hear the dispute? 
3. Where will arbitration occur? 
4. What law will govern the online international arbitration? 
5. Who will pay online arbitration costs and what will they consist of? 
6. What time limits will govern online arbitration? 
7. What evidentiary rules will govern online arbitration? 
8. What form will the award take and how will it be enforced? 
9. Is confidentiality feasible and advisable in online international arbitration? 

The following discussion analyzes each of these questions in turn. Viable guidelines to resolve each of these issues 
sometimes exist in various rules governing traditional international arbitration and, even when those rules do not offer 
a solution, other rules promulgated by private arbitration organizations may provide answers. 

I. FORM OF THE ARBITRATION AGREEMENT 

One of the conditions necessary for online arbitration to perform satisfactorily will be the acceptance that 
arbitration agreements, either as a part of the main transaction or as a separate contract once the dispute arises, may be 
executed electronically. Traditionally, however, in order to be enforced, arbitration agreements have been required to 
be "in writing." What are the legal issues  [*443]  regarding the form of cross-border online arbitration agreements and 
what solutions are currently offered to deal with these issues? 

 
A. Legal Issues 

For an arbitral award to be enforceable under the New York Convention, the arbitration agreement must be "in 
writing," which is defined to include arbitral clauses that have been (i) "signed by the parties" or (ii) "contained in an 
exchange of letters or telegrams."  n5 

By clicking on a "submit" button, does a party thereby accept a contract, and is such a contract "signed by the 
parties" and therefore "in writing" as required by the New York Convention? Is an exchange of e-mails agreeing on the 
terms of a contract forwarded electronically deemed to be "an exchange of letters or telegrams"? These are among the 
uncertainties that the current language of the New York Convention leaves to the new world of online arbitration. 

1. Electronic Signatures 

The most technically advanced countries have tried to define legally the term "electronic signature."  n6 However, 
in international disputes, two sub-issues on the nature and validity of the electronic signature remain unresolved. 

First, the definition itself of "electronic signature" may vary from one country to another. For instance, in the U.S., 
Congress inserted a provision specifically addressed to consumer protection, which provides that if a statute or other 
rule requires the agreement to be "in writing" (New York Convention, for instance), an electronic record may suffice if 
certain criteria to protect the consumer have been met.  n7 

Second, some countries have not yet adopted a statute on electronic signatures or one that requires different 
conditions. Under Irish law, for example, it appears that the use of an authenticated electronic signature in a contract 
will be required for legal recognition.  n8 Germany has special protections for consumer contracts, requiring a separate 
arbitration agreement that until recently had to be either  [*444]  signed by both parties or certified by a notary.  n9 Let 
us assume then, that an arbitration agreement had been entered into electronically by a consumer domiciled in 
Germany and a U.S. e-commerce service provider. Which law would have applied with regard to the issues of electronic 
signature? Is it a substantive issue or a procedural one? Should it be considered as a matter of public policy? 

2. Exchange of E-mails or other Electronic or Digital Exchange 
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Some authors have argued convincingly that an exchange of e-mails containing an arbitration clause satisfies the 
formal requirement of the New York Convention because it should be deemed "an exchange of telegrams."  n10 They 
believe that telegrams and e-mails have the same essential features (mainly the ability to keep a record and the 
possibility of verifying the identity of the sender through the use of encryption technologies). 

Interestingly, Article 7(2) of the UNCITRAL Model Law extends the exchange of telegrams requirement to an 
exchange of telexes or "other means of telecommunications, which provide a record." Some authors believe that this 
definition certainly includes e-mails and other electronic communications.  n11 

Nevertheless, in 2000, the Working Group on Arbitration for the United Nations, which believed that possible 
improvement would have to be made in the area of international arbitration, stated that Articles II(2) of the New York 
Convention and 7(2) of the UNCITRAL Model Law "did not conform to current practices and expectations of the 
parties if they were interpreted narrowly."  n12 It also added that although national jurisdictions increasingly were 
adopting a liberal interpretation of those provisions, views differed as to their proper interpretation, thus reducing 
predictability and certainty in international trade. 

These differences in interpretation and uncertainties have led the United Nations to propose an amendment to 
Article 7(2) of the Model law and an interpretative guidance of Article II(2) of the New York Convention that would 
reflect a broad and liberal understanding of the form requirement. 

 
 [*445]  B. UNCITRAL's Proposals 

In July 2001, UNCITRAL took a major step by adopting the Model Law on Electronic Signatures. At the same 
time, at its session held in June/July 2001, the working group on arbitration made some progress on the amended 
version of Article 7(2) of the UNCITRAL Model Law and on the draft of an interpretative declaration regarding Article 
II(2) of the New York Convention and the definition of "in writing." Regrettably, on that last topic, the working group 
has not yet been able to reach a final consensus.  n13 

1. UNCITRAL Model Law on Electronic Signatures 

UNCITRAL adopted a broad definition of "electronic signature," which, if approved by those countries still 
lacking such a definition, should enhance the liberal interpretation of the "in writing" requirement under Article II(2) of 
the New York Convention in those countries. Under the Model Law on Electronic Signatures, "electronic signature" 
now includes any "data in electronic form, ... which may be used to identify the signatory ... and to indicate the 
signatory's approval of the information contained in the data message."  n14 Therefore, the mere use of a password to 
identify a consumer should suffice to validate an arbitration agreement in international online consumer transactions 
under the UNCITRAL Model Law. 

2. Article 7(2) of the UNCITRAL Model Law 

With regard to Article 7(2) of the UNCITRAL Model Law, the working group first agreed that "in writing" should 
include any form that provides a record of the agreement, including "electronic, optical or other data messages." The 
working group adopted the suggestion that such a list be merely illustrative and serve an educational purpose, in 
particular because such notions might run the risk of becoming obsolete, thus raising the same difficulties as references 
to "telegrams" or "telex."  n15 

Second, the working group agreed that the UNCITRAL Model Law should recognize the existence of various 
contract practices by which oral arbitration agreements were concluded (generally over the phone) with reference to 
written terms of an agreement to arbitrate, or to written terms and conditions for arbitration (even if those terms and 
conditions did not actually express the  [*446]  agreements to arbitrate). In those cases, the parties have a legitimate 
expectation of a binding agreement to arbitrate. Even if some courts might require that the existence of an oral 
agreement to arbitrate must be proven, which could lead to increased uncertainty, this new provision reflects such 
common and broad practices that it should therefore help the resolution of any disputes which may arise from such 
agreements.  n16 

Third, in connection with online practices, the working group adopted a provision that would allow parties to a 
contract to incorporate by reference an arbitration clause not contained in the contract. This provision would facilitate 
electronic commerce, which relies heavily on incorporation by reference.  n17 

3. Interpretative Instrument Regarding Article II(2) of the New York Convention 
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As mentioned above, some countries now accept a liberal interpretation of Article II(2) of the New York 
Convention, whereas in others, a narrower one still prevails, leading the working group to reach a uniform and liberal 
interpretation of such provision. 

The first issue encountered by the working group was whether to amend the New York Convention or to use a 
declaratory instrument that would recommend a uniform interpretation of Article II(2) of the New York Convention. 
The prevailing view was that the New York Convention should not be amended because it would take a number of 
years to be accepted and signed by all the countries involved and in the interim would create more uncertainty.  n18 The 
working group stated that "the interpretative declaration was regarded as the most appropriate vehicle for achieving this 
[uniformity of] purpose without amending the Convention."  n19 

The second issue, which remains unresolved, relates to the appropriate language to be used to interpret the 
definition of "in writing" under the New York Convention. It appears that the Convention should logically conform to 
the proposed amendment to the UNCITRAL Model Law, but the working group on arbitration has not deliberated on 
such operative provision, which was not even  [*447]  discussed at the latest sessions of the United Nations 
Commission on International Trade Law. 

In conclusion, even though important progress has been made in the area of "electronic signatures," work still needs 
to be done on both the UNCITRAL Model Law and the New York Convention before a final rule can be reached 
regarding the appropriate form of arbitration agreement. 

II. ARBITRATORS 

Some of the main issues relating to the selection of the online arbitrators include: (a) How many arbitrators should 
decide an online international dispute? (b) Who should appoint the arbitrator(s)? (c) What should be the nationality of 
the arbitrator(s)? (d) How should the arbitrator(s) be challenged and (e) shall the arbitrator(s) be liable to any party? 

 
A. Sole Arbitrator or Panel? 

In the absence of an agreement, the UNCITRAL Arbitration Rules provide for a mandatory panel of three 
arbitrators.  n20 Even though some authors have discussed the possibility of conducting deliberations among three 
arbitrators by electronic means, this solution does not appear to be very practical with regard to online arbitration, 
which is supposed to deal with small claims and non-complex disputes. 

On the other hand, prominent international organizations such as the ICC, the AAA, the LCIA or the Internet 
Corporation for Assigned Names and Numbers ("ICANN") provide that, if the parties have not agreed upon the number 
of arbitrators, the panel should be limited to one arbitrator only. This rule, certainly more appropriate to online 
arbitration, still simultaneously provides for an exception when the institution believes the arbitration requires a panel 
of three arbitrators. 

One issue in online arbitration is that the costs of arbitration generally depend on the number of arbitrators. Thus, 
some e-commerce service providers could be tempted to provide in their arbitration agreement for a panel of 
arbitrators in order to deter some claimants from commencing a dispute. 

To that effect, some institutions perhaps have realized the gains of efficiency that the implementation of a single 
arbitrator procedure could produce in some specific claims. The National Association of Securities Dealers ("NASD"),  
n21 for  [*448]  example, which already had a "simplified arbitration procedure" in place for claims under $ 25,000,  
n22 implemented a "Single Arbitrator Pilot Program" in May 2000, which was effective for two years, until May 15, 
2002, for claims under $ 200,000.  n23 

Along the same lines, the Chartered Institute of Arbitrators ("CIArb"), a U.K. non-profit organization, was founded 
in 1915 to provide an organization for practicing arbitrators. It now approaches 10,000 members in 86 countries and has 
been facilitating the determination of disputes by online arbitration since the end of the 1990s. CIArb has established a 
set of rules to resolve online disputes between Ford and its customers ("CIArb - Ford Rules") governed under the 
principle of a single arbitrator procedure.  n24 

For the reasons discussed above, it appears that for small online claims a sole arbitrator should be the rule. What 
constitutes a "small" claim? If NASD believed that a claim for up to $ 200,000 could be settled by a sole arbitrator and 
the CIArb -- Ford Rules have established their cap at £  30,000 (i.e. around $ 69,000 as of June 2003), these two figures 
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show that there is still a gap to be filled. In any event, it appears that a limit to the amount in controversy should be 
fixed for more predictability and certainty. 

 
B. Who Will Appoint the Arbitrator? 

Generally, international arbitration institutions allow parties to agree on the appointment of their sole arbitrator 
with some degrees of difference. The AAA tries not to interfere with the parties' decision,  n25 whereas, the ICC 
explicitly reserves the right to confirm or reject any prospective arbitrator.  n26 The LCIA will appoint the sole 
arbitrator "with due regard" to the methods set forth by the parties.  n27 

In most private arbitration organizations and unless otherwise agreed by the parties, the power to appoint 
arbitrators is reserved exclusively to the institution. However, the level of discretion may differ. NASD, for example, 
has set forth an  [*449]  original procedure to appoint its arbitrators.  n28 First, a neutral list of arbitrators generated by a 
software program is sent to the parties. The program maintains the roster of arbitrators out of a database, on a rotating 
basis within geographic areas, and excludes arbitrators who may have a conflict of interest. The parties then rank all of 
the arbitrators on the list they receive according to the additional information furnished by NASD (including 
employment history of each listed arbitrator for the past ten years and other background information). Finally, NASD 
ranks the arbitrators by adding the parties' ranking numbers in order to produce a single consolidated classification. 
NASD then appoints the arbitrator based on its order of ranking in the final consolidated list. 

In addition, arbitrators in international cases must be expert and neutral. For instance, arbitrators who are 
recommended or listed by an institution or a private arbitration organization could fulfill certain criteria set forth 
explicitly by the organization, such as having the requisite legal knowledge and technological skills. Second, in order to 
increase neutrality, the appointing person or entity could even be replaced by a software program, which would 
randomly choose the sole arbitrator from a list or pursuant to open criteria, such as skills, availability, languages spoken, 
similar case history, etc. 

In online arbitration, we suggest avoiding any type of court intervention in the appointment of the arbitrator and 
we favor the election of an institution or organization that has a proven record of selecting its arbitrators in a 
professional, neutral, transparent and even automatic and non-discretionary manner.  n29 

 
C. Nationality of the Arbitrator? 

Neutrality generally indicates a likelihood of impartiality. It generally assumes non-group affiliation, such as 
nationality. Some international institutions include a clear rule stating that the sole arbitrator shall be chosen from a 
country other than those of which the parties are nationals.  n30 The UNCITRAL Model Law took an opposite 
approach by allowing arbitrators to have the same nationality as that of one of the parties.  n31 Should the same rule 
apply to online international arbitration? Will an arbitrator be biased by his own nationality in a series of "small cases" 
to be handled quickly? As we further suggest, the arbitrator in these cases will have to decide the case using his own 
discretion and generally without the help of the parties' legal advisors. Therefore, assuming that the applicable law  
[*450]  has been agreed upon by the parties or could be determined easily,  n32 should not an arbitrator be chosen 
according to his knowledge of the applicable law rather than according to the nationalities of the parties? Accordingly, 
the provisions of the UNCITRAL Model Law appear to be the most appropriate and could even be further improved in 
online arbitration by stating that, unless the parties disagree, "the arbitrator shall have a law degree or be admitted to 
practice law in the jurisdiction of the applicable law." 

 
D. Challenge of the Arbitrator? 

Impartiality and neutrality are fundamental to international arbitration. As a corollary, parties in an online 
arbitration should have a right to challenge the sole arbitrator who is supposed to settle their disputes. Most 
arbitration laws provide that a party can challenge an arbitration agreement in the courts.  n33 All the major 
international institutions provide that a challenge to the arbitration procedure is to be settled by the institution itself. 
However, there are reasons, inherent to online arbitration, to avoid the process of challenging an arbitrator. Online 
arbitration must be expeditious and economical. Any means to delay the process, making it more onerous, should be 
avoided. In Sweden, for example, the impartiality or independence of the arbitrator can only be questioned before the 
court after the award has been made.  n34 This minimizes delays in the arbitration proceedings. Challenge of the 
arbitrator, if provided, should be exceptional. One could even imagine a rule giving each party in an online arbitration 
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the right to challenge the appointed arbitrator one time only and at its own expense. Consequently, the institution could 
immediately replace the arbitrator, hence minimizing delay in the arbitration. Another idea would be to encourage 
arbitrators to disqualify themselves through the implementation of a policy of complete transparency of the awards.  n35 

 
E. Exclusion of Liability? 

Current rules generally protect the arbitrator from any kind of liability, except for fraud or deliberate wrongdoing.  
n36 If speedy resolution is a priority for online  [*451]  arbitration users,  n37 could the arbitrators be held responsible 
for not rendering an award on time? Obviously, imposing liability for failure to comply with a strict time limit in online 
arbitration would deter a certain number of competent arbitrators from entering such a new industry at their own risk. 
But along the same lines, shouldn't the arbitrators still be encouraged to comply with the specific requirements of online 
arbitration? Or, said differently and as a practical matter, how can the arbitrators be sanctioned for not complying with 
these requirements? One possibility, discussed infra, is to make the awards available to the public, thus allowing parties 
to choose the most competent arbitrators according to their "track records." 

III. THE SEAT OF ARBITRATION 

What constitutes the seat of an online arbitration is an important issue. It first determines the law applicable to the 
procedural aspects of the arbitration, the lex arbitri, which can come into play when the arbitral tribunal seeks the 
assistance of local courts. It also determines the local courts that will have jurisdiction for setting aside the award. But 
most importantly, it defines the nationality of the award in the context of the New York Convention. To that effect, the 
country chosen to be the place of arbitration should be one that is a party to the New York Convention. Secondly, 
courts may vacate the award if its enforcement is contrary to the public policy of that country.  n38 

In online arbitration, the seat of the arbitration will just be an invisible legal link to a certain jurisdiction. Most 
sophisticated parties, who are aware of the implications of the place of arbitration, will include an adequate provision 
in their agreement to arbitrate. They may also engage in some "forum shopping," choosing a place without burdensome 
public policy. The problem remains for public consumers who may too easily forget that the place of arbitration is 
more than the virtual location where the arbitral procedure should occur and forego the bother of negotiating a suitable 
jurisdiction to root their eventual future dispute. 

In the absence of an agreement among the parties, traditional arbitration rules usually contain provisions giving 
broad powers to the tribunal to establish the place of arbitration.  n39 The LCIA, however, provides that, unless the 
parties have otherwise agreed, the place of arbitration shall be London.  n40 Along the same  [*452]  lines, private 
arbitration organizations sometimes impose their own seat of arbitration.  n41 

Interestingly, the Council of the European Union enacted in 2000 a regulation on the recognition and enforcement 
of judicial decisions within the European Union. The Council distinguished contracts entered into with consumers. On 
the one hand, the regulation provides that consumers are given the option to bring their action either in the country 
where they have their domicile or in the country where the defendant is domiciled.  n42 On the other hand, if the 
consumer is a defendant, the plaintiff can only bring an action in the country where the consumer has his/her domicile.  
n43 

If this rule were to be adopted and deemed mandatory in the field of online arbitration,  n44 it would protect 
consumers fairly against e-commerce online service providers' "cherry picking." It would also protect those who do not 
understand the importance of venue in arbitration and would alleviate the arbitrator's task of deciding upon the seat of 
arbitration, in the absence of an agreement. 

IV. APPLICABLE LAW 

The choice of law can be a serious issue in traditional arbitration. Even though most problems are solved through 
party autonomy or the pragmatism of the arbitrators, some difficulties may arise when the contract itself is attacked as 
invalid or if substantial issues have to be settled under different rules of law.  n45 

Online international arbitration cannot bear the costs of protracted argument on the issue of applicable law, 
allowing practices such as "depecage" or any other complex doctrine of private international law. The applicable law 
issue in online disputes should be solved prima facie and according to simple and automatic rules. 

Traditional institutions do not offer adequate rules concerning choice-of-law issues. The UNCITRAL Arbitration 
Rules state that, unless agreed upon by the parties, the tribunal shall apply the law determined by "the conflicts of laws 
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rules, which it considers applicable."  n46 Similarly, the ICC Arbitration Rules provide that  [*453]  the tribunal shall 
determine the "rules of law which it determines to be appropriate."  n47 

On the other hand, the LCIA provides an innovative and simple rule. This rule could be used for online arbitration 
because it states that, unless the parties have otherwise agreed and unless this agreement is not prohibited by the law of 
the arbitral seat, "the law applicable to the arbitration shall be the applicable law of the seat of arbitration."  n48 

Another solution would be to impose on the parties in an online arbitration, or at least to suggest to them, that they 
give the arbitrator the powers of an "amiable compositeur," thus applying an international lex mercatoria. Traditional 
institutions generally provide for this form of settlement, upon the condition that the parties expressly agreed to it. This 
rule could even be mandatory in consumer arbitration agreements, allowing the arbitrator to settle the dispute in a fair 
and equitable manner rather than according to a law that might be very different from what the consumers would have 
expected. 

Finally, the ICC recognized in 2001 that the issues of jurisdiction and choice of law had to be improved in order to 
avoid expansive and complex jurisdictional claims, particularly in Business to Consumer ("B2C") online disputes where 
the public policy rules may differ or be contradictory from one country to another.  n49 Therefore, the following 
guidelines are recommended: 

 
1. Governments should support the principle of "party autonomy" as a basis for all commercial law. 
Limits to the applicability of this principle, such as public policy rules that generally appear in B2C 
transactions, should be kept to a minimum. 
2. The "country-of-origin" principle should be preferred over other solutions. Currently, some countries 
are governed by the "country of destination," which provides that the applicable law and the court with 
jurisdiction are those where the consumer resides in the event of a B2C cross-border dispute. The ICC, 
points out logically that first, this principle increases the costs on business to comply with the laws of 
each country of destination, thus increasing the final costs for consumers and second, exacerbates its 
complexity when the country of residence is difficult to locate due to interposing technologies or digital 
payment procedures. However, the ICC remains silent on the definition of "country of origin." Is it the 
country where the goods or services  [*454]  originate or the country where the e-commerce service 
provider is incorporated? 
3. Finally, the ICC recommends that governments allow more self-regulation to demonstrate its efficacy. 
It believes that increased competition will result in a race to excellence as companies develop their online 
brands in order to ensure consumer confidence. According to the ICC, self-regulation means allowing 
companies to create their own dispute resolution mechanisms, such as Ford and its CIArb-Ford Rules, or 
through other institutions from the private sector, such as the ICC, which is currently undertaking to 
devise a mechanism to facilitate international B2C online dispute resolution. 
 

In the areas of venue and applicable law in online international arbitration, one can sense that the solutions offered are 
numerous and diverse. However, most of them tend to simplify the rules traditionally used in international arbitration. 
It appears then difficult to predict what the most appropriate rule should be. But analyzing the results of self-regulatory 
mechanisms, such as the ones established by CIArb or soon, the ICC, should direct us towards the right solution. 

V. ARBITRATION COSTS -- "PROHIBITIVELY EXPENSIVE" ARBITRATION SHOULD NOT BE 
ENFORCEABLE 

In a case brought by a consumer against Gateway, the Appellate Division of the Supreme Court of New York found 
that the costs of an ICC arbitration were "excessive,"  n50 "unreasonable and surely served to deter individuals from 
invoking the process." Thus, the portion of this ICC arbitration clause was held "unconscionable" and the case was 
remanded to a lower court to provide the parties with "appropriate substitution" of an arbitrator pursuant to the FAA. 

Even though the decision of the judge to order ad hoc arbitration under the FAA can be criticized,  n51 the 
unreasonableness of the arbitration costs in a consumer dispute, as a ground for unenforceability of an arbitration 
agreement, appears to have been upheld by the Supreme Court in Green Tree Financial Corp. v. Larketta.  n52 
Defendants were individuals who had entered into an arbitration agreement providing for ad hoc arbitration under the 
FAA while remaining silent with regard to the costs of arbitration. The court ruled that "a party seeking to invalidate 
an arbitration agreement on the ground that arbitration would be  [*455]  prohibitively expensive...bears the burden 
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of showing the likelihood of incurring such costs." In that case, defendants did not meet that burden. Thus, a "mere risk" 
of incurring prohibitive costs is not sufficient ground for invalidating an arbitration clause. 

Consequently, as arbitration costs may invalidate the arbitration agreement, we should first analyze the fees 
offered by the traditional institutions in the case of "small" claims before suggesting a scale of "reasonable" fees in 
online international arbitration. 

The UNCITRAL Rules provide that the arbitral tribunal is free to decide upon its own fees, provided they are 
"reasonable" and pursuant to a schedule of fees set forth by the appointing authority.  n53 Ad hoc arbitration also 
allows the tribunal to grant the relief it regards as appropriate and it can therefore include the costs of the victorious 
party. The ICC, on the contrary, supervises the arbitration fees. First, a registration fee of $ 2,500 is payable by the 
requesting party, then administrative expenses and arbitrator's expenses are calculated according to a scale starting for 
each of these two costs at $ 2,500. Arbitrator's fees and expenses are fixed exclusively by the institution. In any event, 
the registration fee cannot be recovered by the victorious party. 

Conversely, NASD and CIArb, for instance, have set forth rules more appropriate to small claims arbitration. The 
NASD Code of Arbitration scale starts at $ 50 for a claim under $ 1,000.  n54 The CIArb -- Ford Rules set forth a 
fixed registration fee of £  100 per claim. The rest of the administrative expenses, including the maintenance of the 
service, is born by Ford, CIArb's main sponsor and party to the arbitration processes.  n55 

Supposedly, online international arbitration is meant to reduce a certain number of expenses (travel, telephones...). 
Its objectives are also to cut down the registration fee by virtue of its standardized and computerized process, and to 
reduce the arbitrator's fee, considering the lack of complexity of most of the cases that should be presented. Parties to an 
online arbitration should not have "unpleasant" surprises with regard to procedural expenses. A clear and reasonable 
schedule of fees should be easily available to the parties. Finally, we could also imagine a mandatory rule entitling 
public consumers to recover their expenses on set fees if they win an online arbitration. 

 [*456]  VI. TIME LIMITS 

The Internet's revolutionary feature is undoubtedly its rapidity. Internet users have become accustomed to 
concluding transactions in just a few seconds, without wasting time in transportation, or in long and sometimes useless 
polite presentations in person or even over the phone. 

Not surprisingly, promptness and speed are also among the main advantages offered by traditional arbitration. In 
other words, arbitration is much faster than a judicial process that can sometimes last several years. Similarly, online 
arbitration will be equally fast, if not faster. To date, well-known international institutions generally provide time 
limits to be followed by the parties or the arbitrator, but they basically lack coercive effect. Tribunals or institutions are 
generally free to extend these time periods and clients can see their case last several years. Time limits imposed on the 
parties to appoint or agree on their arbitrators may vary from 30 days to 45 days.  n56 Communications between the 
parties should not last more than 45 days under the UNCITRAL Rules,  n57 but parties are generally not limited in the 
number of replies they may submit, unless the tribunal has decided otherwise. Finally, time constraints on the rendering 
of an award may vary from six months under the ICC Rules to an unlimited period of time under the UNCITRAL 
Rules.  n58 

In online arbitration, parties should be able to rely on strict time limits imposed on the arbitrators, the institution 
and the parties themselves. These time limits must be reduced given the absence of a need for a visit of the tribunal to 
the territory in dispute, face-to-face hearings, and asynchronous communications.  n59 Private online arbitration 
service providers tend to impose time limits throughout the procedure: response to the claim, number of subsequent 
responses between the parties, presentation of the parties' final statements and finally, a time limit on the arbitrator to 
render his/her award once the parties have submitted their final statements or final documentation.  n60 

 [*457]  Most of these new rules have reduced the traditional powers of the arbitrators to decide upon the time 
period they need to solve the dispute. However, such rules still lack two necessary features for online arbitration to be 
fully efficient: sanctions on the parties  n61 and incentives for the arbitrators to comply with time limits. In practice, one 
solution to obtain suitable compliance by the arbitrator could be by allowing more transparency in the process, thus 
permitting the parties to reject one arbitrator should his "track record" not be satisfactory.  n62 

VII. EVIDENCE 
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Evidentiary rules in international online arbitration will drastically differ from those of traditional arbitration due 
to a higher technological component: hearings will not be held on a face-to-face basis and transmission of evidence will 
take place electronically or digitally. Finally, this section will examine the necessity of requiring a form of "Terms of 
Reference" in online arbitration. 

 
A. Hearings? 

Online international arbitration is meant to spare the parties the necessity of traveling or the bother of wasting 
time by being present throughout the procedure. Face-to-face hearings are one of the traditional elements that could 
slow down or increase the costs of an online arbitration. A question must be answered first: is a face-to-face hearing a 
basic concept of due process? 

Shortly after the U.S. Supreme Court's decision, Goldberg v. Kelly,  n63 holding that the due process clause of the 
U.S. Constitution prohibits termination of social benefits without a hearing, Judge Henry Friendly wrote an article 
suggesting eleven requirements of procedural due process that can be applied to adjucative procedures.  n64 These 
elements were established in order of importance. As a result, the right to a face-to-face hearing appears to be included 
in the fourth element, i.e. the opportunity to present evidence, including witnesses, thus giving it a rather significant 
importance among the fundamental elements of due process. 

 [*458]  However, some authors have noted that an increasing number of judicial and administrative proceedings 
allow witnesses to testify via videoconference or video recording.  n65 And as the Internet provides the transfer of video 
and audio data, it appears feasible to include these technologies in online arbitration. 

Traditional international institutions provide a mandatory hearing if one party requests it.  n66 This provision could 
be fatal to online arbitration by allowing the stronger party, which probably also drafted the arbitration clause, to ask 
for a hearing, and hence increasing the costs as well as delays for the weaker plaintiff. 

The LCIA revolutionized this area by providing that parties could agree to a documents-only procedure, hence 
prohibiting face-to-face hearings in that scenario.  n67 

NASD and ICANN went even further when the former provided that only public consumers are entitled to a 
hearing, provided that their claims are under $ 25,000.  n68 ICANN specifically stated that "there shall be no in-person 
hearings (including hearings by teleconference, videoconference, and web conference), unless the panel determines in 
its sole discretion and as an exceptional matter that such a hearing is necessary for deciding the complaint."  n69 

Face-to-face hearings, even though materially feasible in online arbitration, should be deemed exceptional. Every 
online arbitration organization should incorporate such a rule and their clients should be well aware of it. 

 
B. Transmission of Evidence? 

Some authors have suggested that online dispute resolution providers will use as a means of transmitting evidence 
and communicating, not only e-mails, but also more visual displays such as diagrams, graphs, charts, figures, pictures or 
audio and video information through software now available to the public.  n70 

Virtual private meeting rooms on the Internet should also be helpful in organizing exchanges and meetings and 
providing a certain security for the parties by allowing access only to persons with a password. 

 [*459]  In this area, international arbitration rules are generally rather flexible. They either allow the tribunal to 
decide upon the means of communication to be used between the parties and the arbitrators, provided that the parties are 
treated equally,  n71 or, specifically allow the use of electronic forms, provided that it can acknowledge the sending.  
n72 

However, online arbitration service providers could go even further by providing in their own rules the 
mechanisms that the parties will have to use to transmit their evidence and statements, provided that the parties are 
treated equally and have equal access to the information sent. The CIArb, for instance, has chosen e-mail as the sole 
way to transmit evidence. However, its rules provide that if the claimant has no Internet access, he will be allowed to 
submit written documentation.  n73 

 
C. Terms of Reference? 
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Should the Terms of Reference be banned in online arbitration disputes? The Terms of Reference are a pure and 
unique product of the ICC. The document called "Terms of Reference" is filed prior to any hearing on the merits. It 
must include a summary of the parties' respective claims and the issues in dispute. It must be signed by the parties and 
the arbitrators and finally approved by the institution.  n74 It is generally binding on the parties, who are not allowed 
any additional claims.  n75 Although the Terms of Reference procedure as a prerequisite to arbitration is still a 
controversial issue, a broad drafting of its provisions should allow sufficient flexibility to the process.  n76 In fact, the 
Terms of Reference could be a very suitable feature to online arbitration. 

As NASD provides in its rules, one could imagine that a claimant files a form that contains a list of possible claims.  
n77 This list could establish certain categories of claims such as "breach of contract," "breach of fiduciary duties," 
"incorrect quantity delivered," "failure to execute" in order to facilitate the arbitrator's work and allow him to file the 
Terms of Reference limiting the dispute to the respective legal claims of the parties. This selection of claims could also 
be improved  [*460]  through the use of a software program that could characterize the claims as soon as the table has 
been filled out by the plaintiff. Finally and most importantly, in a quick settlement procedure, terms of reference will be 
binding on the parties, thus prohibiting them from bringing other claims in the course of the arbitration. 

VIII. THE AWARD 

Considering that all communications in online disputes will be allowed to take place electronically, what form 
should the award take? And as in traditional arbitration, should it be final and binding among the parties? These are the 
main issues relating to the award in international online arbitration. 

 
A. Form? 

As to the form of the award, two issues can be relevant to online international arbitration: should the requirements 
of the New York Convention be updated? And does the award have to be made at the place of arbitration? 

As to the first issue, the New York Convention stipulates in Article IV that an award must be duly authenticated. If 
it is not made in the language of the country in which the award is relied upon, the party applying for its enforcement 
must produce a certified translation of the award. Obviously, these requirements may be burdensome and costly for the 
party wishing to enforce an award rendered in an online arbitration. However, awards constitute an essential element 
of the dispute and such requirements attempt to protect parties from any type of fraud or false documentation. 

One can also easily predict that local laws will increasingly permit the authentication of an electronic signature, 
hence allowing arbitrators to send their award electronically with a duly authenticated signature. But, until all countries 
have adopted this type of rule, arbitrators will still have to continue to sign their award manually in compliance with the 
New York Convention requirements.  n78 

Regarding the place where the award has to be made, the ICC Rules and the UNCITRAL Model Law, for instance, 
provide that the award "shall be deemed to be made at the place of the arbitration."  n79 In other words, it can be made 
anywhere as long as it states the place of arbitration. In the virtual world of online arbitration, this rule should be 
expressly set out in order to avoid any kind of  [*461]  confusion at the time of enforcement and pursuant to Art. 
V(1)(a) and (e) of the New York Convention.  n80 

 
B. Final and Binding? 

Supposedly, in traditional international arbitration, an award is final and binding and parties will have waived 
their right to any type of recourse.  n81 Nevertheless, in England, the Arbitration Act 1996 contains a surprising clause 
that allows parties to agree not to be bound by the award.  n82 The CIArb, which decided to incorporate the 
Arbitration Act 1996 into its rules, adopted an innovative rule under which the award is binding on Ford, the 
defendant, whereas claimants have an absolute right to reject it.  n83 

Every consumer-merchant online arbitration claim should differentiate the effect of the award among the parties. 
Furthermore, it should take into account the fact that if the claim is small the consumer will be unlikely to reject the 
award, even though he may feel he has not gotten all he deserves through the arbitration process. 

Interestingly, based on the ICANN Uniform Domain Name Dispute Resolution Policy, effective since December 
1999, one author has suggested that an appellate panel should be able to review the decisions rendered.  n84 Other 
authors are now expressing their views on applying this principle to online arbitration.  n85 
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Finally, given the main objectives of online arbitration (speed, economy and efficiency), judicial review of the 
award should be very limited. Parties could waive their rights to judicial recourse (including setting aside and 
enforcement of the award). Evidently, the treatment of the waiver will depend mostly on the law  [*462]  of arbitration 
(setting aside procedure) or the law where enforcement of the award is sought. 

IX. CONFIDENTIALITY 

While traditionally arbitration has been confidential, does current technology allow confidentiality in online 
arbitration? And assuming that it is feasible, is it advisable? 

 
A. Technologically Feasible? 

The problems facing online arbitration are similar to the problems facing e-commerce. Online arbitration must 
be concerned with unauthorized access, confidentiality, identity verification, service denial, crash of the system, and 
viruses. In this area, e-commerce service providers are well aware of these problems and have already developed 
technological solutions such as encryption,  n86 firewalls against viruses or systems for backing up of information. 
These techniques are also available in online arbitration. But, because of the rate at which technology changes, 
institutions or arbitrators if they are ad hoc, should stay attuned to the relevant changes and update their technology 
from time to time. 

Regarding the strict confidentiality issue, no e-commerce service provider can guarantee 100% security. But one 
must keep in mind that in traditional arbitration proceedings, 100% confidentiality cannot be guaranteed either. 

Additionally, one author  n87 believes that at least two legal regimes may also protect the confidentiality of online 
arbitration: national public laws, which prohibit third-party interception of electronic communications  n88 and private 
agreements between the parties. 

 
B. Advisable? 

Frequently, private corporations choose arbitration solely based on the notion that private facts will remain 
confidential. Confidentiality is generally the rule  [*463]  promulgated by most of the large international arbitration 
institutions, and if not explicitly stated, implicitly adopted.  n89 

Nevertheless, some authors believe that e-commerce disputes should not be treated in a similar manner, but should 
be made available to the public.  n90 They suggest that awards, which should be reasoned, be posted on the institution's 
website or on the website of the arbitrator in the case of an ad hoc arbitrator.  n91 The first reason is that the publication 
of reasoned awards will create precedents in areas where the law is sometimes non-existent, hence contributing to the 
evolution of a "customary Law of Cyberspace," a sort of "e-commerce Lex Mercatoria." Second, by permitting the 
comparison of online arbitrators' reasoned awards and thus legitimizing the good e-arbitrators and rejecting the bad 
ones, disclosure of awards could help impose transparency on their work. Third, publishing online arbitration awards 
could help not only business institutions, but also consumers who would be able to decide with greater information 
whether to request arbitration or settle.  n92 

Interestingly, under the ICANN Rules for Uniform Domain Name Dispute Resolution Policy, all decisions 
rendered by the arbitration panels are published on the ICANN website.  n93 Additionally, NASD has introduced in its 
Code of Arbitration a clause promoting transparency. This provision states that all the awards must be published.  n94 
In furtherance of this principle, NASD announced that since June 2001, it had made its vast library of arbitration 
awards available online.  n95 Finally in 2002, the American Bar Association recommended that regular periodic 
statistics without any personal identifiable information be  [*464]  published online to permit a meaningful evaluation of 
the proceedings (at least in B2C disputes).  n96 

As a newborn activity, we also believe that both merchants and consumers will have to trust online arbitration. 
Therefore, transparency appears to be the key in reaching this objective. 

X. CONCLUSION 

As e-commerce grows, so will the number of online disputes. Consequently, we strongly believe that online 
arbitration will satisfy the need for settlement in this new type of dispute. The main objectives of online arbitration 
are speed, economy and efficiency. Its main characteristic is to allow the resolution to take place online, starting the 
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second the request is sent, followed by the communication of documents between the parties and the arbitrator and 
ending by the delivery of the award. As the internet is inherently global, any online arbitration system will have to 
include an international dimension. So far, the existing international rules of arbitration do not conform to current 
online trading practices and expectations of internet users. The New York Convention must be interpreted broadly in 
order to avoid the risk of uncertainty and contradictory interpretations by national jurisdictions of the expression "in 
writing" in relation to the electronic signature. A sole arbitrator should decide the dispute, provided that the rules 
provide for a limit on the amount of the claim. Party-appointed arbitrators should be avoided and the 
institution/organization should choose the arbitrator according to specific criteria and in a neutral manner. Concerning 
the seat of arbitration and applicable law, the rules should be simplified to enhance predictability and certainty. Costs 
of arbitration should be low in order to avoid the risks of invalidity of the arbitration agreement. Online arbitration 
users have to believe that the process will take place as quickly as possible in order to obtain a quick injunction or 
compensatory damages. Therefore, arbitrators should be encouraged to comply with time limits required by such a fast-
track process. As for the evidence, face-to-face hearings should be the exception, because transmission of evidence will 
essentially be executed electronically. The award could be final and binding and parties may waive their rights to any 
other judicial recourse, hence minimizing the delays and the costs of the proceeding. Finally, reasoned awards should be 
published online in order to develop a "customary law of the Cyberspace" and to allow a transparent legitimization of 
this revolutionary form of dispute resolution. 
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